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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 


Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially in the order in 
which they appear herein as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A. D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 5859) 


In re N. S. CHAPMAN, d/b/a CHAPMAN Dairy. AMA Docket 
No. 82-8. Decided April 14, 1959. 


Compensatory Payments—Custom Bottling 
Exemption from Accountability 


Handler is held accountable under the order for compensatory payments, 
and for some months as an approved plant, for milk distributed in 
the marketing area (1) where milk was delivered directly to his plant 
from dairy farmers and consequently the milk was not exempt as 
“custom bottled” for another handler because the milk was not received 
from such handler’s plant and (2) where packaged milk was sent into 
the marketing area from his plant and was distributed without being 
received at a marketing order plant. 

Bullington, Humphrey, Humphrey and Fillmore, of Wichita Falls, Texas, 
for petitioner. Mr. Joseph A. Walsh, for Agricultural Marketing Service. 
Mr. Will Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under Section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), involving the administra- 
tion and also the validity of provisions of Order No. 82, as 
amended, issued under the act and regulating the handling of milk 
in the Central West Texas marketing area. Petitioner complains 
of payments he was required to make into the producer-settlement 
fund and the administrative assessment fund under the order 
in connection with Class I milk packaged by petitioner and dis- 
tributed in the marketing area during a period commencing 
January 1954. 

Petitioner operates a dairy plant in Wichita Falls, Texas, out- 
side the marketing area covered by the order. The controversy 
presented, however, concerns milk packaged by petitioner and 
sold in the marketing area. 
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Briefly, a handler’s plant becomes an “approved plant” and 
subject to full regulation under the order if 15 percent or more 
of the Class I disposition of milk from the plant is on routes in 
the marketing area (section 982.7) and a plant becomes partially 
regulated, that is, regulated as to fluid milk disposed of in the 
marketing area, when less than 15 percent of its Class I disposi- 
tion is on routes in the marketing area (section 982.62). The 
main issue pressed by petitioner in connection with the adminis- 
tration of the order for the period January through June 1954 is 
that under section 982.14 of the order (the definition of “route’’) 
petitioner should not have been held accountable or should have 
been given credit for all packaged milk sold to a marketing area 
handler to the extent that it received raw milk at its plant through 
such handler for what it calls “custom bottling.” Respondent 
contends that petitioner was given credit for all raw milk shown 
by the records of the marketing area handler’s plant to have been 
received at such plant and to have been transferred to petitioner’s 
plant. For the times subsequent to June 1954, petitioner com- 
plains that the market administrator did not credit it with amounts 
of packaged milk delivered to the marketing area as “custom 
bottled” milk. Respondent says that such credit can be given 
only for milk delivered to an “approved plant” and petitioner was 
denied credit only for packaged milk sold in the marketing area 
which was not handled from petitioner’s plant at an “approved 
plant.” 

Petitioner also claims that section 982.62 of the order by 
virtue of which most of the protested payments were required 
violates section 8c(5)(A) and section 8c(5)(G) of the act (7 
U.S.C. 608c(5) (A) and 608c(5) (G)). 


An answer was filed January 31, 1957, by the Deputy Adminis- 
trator, Agricultural Marketing Service, United States Depart- 
ment of Agriculture. The answer upheld the action of the 
market administrator in determining that the milk was subject 
to compensatory payments, the validity of the disputed provision 
and the charges resulting therefrom as in accordance with law. 


A hearing was held November 13 and 14, 1957, before Will 
Rogers, Hearing Examiner, Office of Hearing Examiners, United 
States Department of Agriculture, in Wichita Falls, Texas. At 
the hearing petitioner was represented by Lee Humphrey, At- 
torney at Law, Wichita Falls, Texas, and respondent was repre- 
sented by Joseph A. Walsh, Office of the General Counsel, United 
States Department of Agriculture. After the hearing the parties 
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filed briefs. On August 15, 1958, the hearing examiner issued 
a report containing proposed findings of fact and conclusions and 
recommending that the petition be dismissed. No exceptions 
were filed to the hearing examiner’s report. 


FINDINGS OF FACT 


1. Petitioner, N. S. Chapman, is an individual doing business 
as Chapman Dairy whose address and principal place of business 
is 104 Pecan Street, Wichita Falls, Texas. Petitioner operates 
a milk bottling plant at Wichita Falls, Texas, outside the market- 
ing area defined in Order No. 82 issued under the act and regulat- 
ing the handling of milk in the Central West Texas marketing 
area. 

2. At the times pertinent here, section 982.7 of Order No. 
82 provided in part as follows: 

“Approved plant. ‘Approved plant’ means :****** 

“(b) A milk plant approved by and under the routine in- 
spection of a health authority other than that of a municipali- 
ty in the marketing area from which Class I milk labeled 
Grade A in consumer packages is disposed of in the market- 
ing area on a route operated wholly or partially in the market- 
ing area in an amount equal to 15 percent or more of the 
total disposition of Class I milk from such plant during the 
month.” [Emphasis supplied.] 

8. (a) Commencing November 1, 1953, and until August 1, 
1954, “route” was defined in section 982.14 of the order as follows: 

“*Route’ means any delivery (including any delivery by a 
vendor or at a plant store) of milk, skim milk, or flavored 
milk drink other than to a milk processing plant (a) in bulk 
or (b) in consumer packages in a volume not in excess of 
that received as Class I milk during the month from such 
milk processing plant.” [Emphasis supplied. ] 

(b) Effective August 1, 1954, and for the remainder of the 
times pertinent, section 982.14 read as follows: 

“Route. Route means any delivery (including any delivery 
by a vendor or at a plant store) of milk, skim milk, butter- 
milk or flavored milk drinks other than as follows: 

“(a) Delivery in bulk to a milk processing plant; or 

“(b) Delivery in consumer packages from a milk process- 
ing plant to an approved plant in a volume not in excess of 
the volume of producer milk received during the month from 
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such approved plant and classified as Class I milk, and milk 
diverted as Class I milk by a cooperative association pur- 

suant to § 982.9(c) to such milk processing plant. For the 
purposes of this paragraph milk so received from such ap- 
proved plant shall be considered to be producer milk to the 
extent that total receipts during the month of producer milk 

at such approved plant exceed total Class I sales less: (1) 

The volume of milk transferred as Class I milk to such milk 
processing plant and (2) the volume of milk received in 
consumer packages from such milk processing plant.” 


4. During the times in issue section 982.9 of the order defined 
a “handler” as follows: 
“Handler. ‘Handler’ means: 

“(a) Any person in his capacity as the operator of an 
approved plant; 

“(b) Any person in his capacity as the operator of an un- 
approved plant from which Class I milk is disposed of during 
the month on a route in the marketing area; or 

“(c) Any cooperative association with respect to the milk 
of any producer which it causes to be diverted to an unap- 
proved plant for the account of such cooperative association.” 


5. During the period November 1, 1952, to April 1, 1956, 
section 982.62 of the order provided as follows: 

“Handlers operating unapproved plants from which Class I 

milk is disposed of in the marketing area. In the case of 

any handler described in § 982.9(b) who is not subject to 

the provisions of § 982.61, the reporting, pricing and pay- 

ment provisions of this subpart shall apply only as follows: 

“(a) The handler shall report as required pursuant to 
§§ 982.30 and 982.31, reporting receipts from and payments 
to dairy farmers in lieu of such information with respect to 
producers, and shall allow verification of such reports pur- 
suant to § 982.33; 

“(b) The handler shall pay to the market administrator, 
on or before the 25th day after the end of the month, with 
respect to all skim milk and butterfat disposed of as Class I 
milk during the month on routes operated wholly or partially 
within the marketing area, any plus difference between 

(1) The value of such skim milk or butterfat at the Class 


1Section 982.62 was subsequently amended but such amendment is not material to the 
issues involved herein. 
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I price which would be applicable at an approved plant thus 
located, and 


“(2) The value of such skim milk and butterfat at the 
price paid dairy farmers by such handler for milk received 
at the unapproved plant from them during the month, ad- 
justed by the method used in computing payments to such 
dairy farmers to the average butterfat test of Class I milk 
disposed of in the marketing area: Provided, That if such 
handler has paid more than one such price, the lowest price(s) 
paid for an equivalent volume of milk shall be used in this 
computation; and 


“(c) As his pro rata share of the expense of adminis- 
tration of this subpart, the handler shall pay to the market 
administrator, with respect to all Class I milk disposed of on 
routes in the marketing area, an amount per hundredweight 
and in the manner specified in § 982.98.” 


6. From January through June 1954 petitioner received milk 
at its plant from dairy farmers which was arranged for by the 
Kiser Milk Company, Stamford, Texas, which operated an ap- 
proved plant under the order. This milk was in addition to 
petitioner’s regular supply and petitioner’s sales up to this time 
were outside the marketing area of Order No. 82. The Kiser 
Milk Company caused the milk to be delivered to petitioner’s 
plant in cans as it came from the farms where produced. Peti- 
tioner dumped, weighed and tested the milk for butterfat. Peti- 
tioner paid Kiser for the milk. Petitioner packaged milk and 
sold and delivered it to Kiser who disposed of it as fluid milk in 
the marketing area. The market administrator allowed as credit 
to petitioner as against such delivery of packaged milk, that is, 
did not consider as delivered on routes by petitioner, the amounts 
of milk transferred from Kiser’s Stamford plant to petitioner’s 
plant but did not allow credit for the milk which arrived at 
petitioner’s plant without going through Kiser’s Stamford plant. 
Under the Wichita Falls health requirements, the milk from dairy 
farmers was required to come to petitioner’s plant direct from 
the farms where produced without being received at, and going 
through, another plant before receipt at petitioner’s plant. Neither 
petitioner nor the Kiser Milk Company, Stamford, Texas, had 
records showing receipts of the milk in issue at the Stamford 
plant and the dairy farmers involved did not have, during this 
period, dairy farm permits from the health authorities of Stam- 
ford. 
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7. As the results of the market administrator’s actions re- 
lated in Finding of Fact 6, petitioner (1) was billed for pay- 
ments under section 982.62 of the order for January, February, 
March and May of 1954 and (2) was found to operate an ap- 
proved plant under section 982.7 for April and June 1954, with 
consequent billings, because 15 percent or more of the Class I 
disposition from petitioner’s plant was on routes in the marketing 
area. 


8. Subsequent to June 1954, the market administrator disal- 
lowed in numerous months as credit toward “custom bottling” 
or, in other words, considered as delivered on routes in the 
marketing area, packaged milk disposed of by petitioner which 
was not received at an approved plant from petitioner’s plant 
and was not distributed from such a plant although petitioner 
received at its plant from approved plants (either direct or by 
diversion) raw milk to cover such packaged milk. To the extent 
that petitioner delivered packaged milk to the Kiser plant at 
Stamford, which was offset by delivery of raw milk from the 
Stamford plant to petitioner’s plant, such packaged milk was 
allowed as a credit and to the extent that petitioner delivered 
packaged milk to Powell-Kilgore, another approved plant, which 
was offset by raw milk diverted by the Central West Texas Pro- 
ducters Association to petitioner’s plant such packaged milk 
was credited by the market administrator to “custom bottling.” 
But packaged fluid milk sold into the marketing area by petitioner 
which was not delivered to an approved plant was considered by 
the market administrator as delivered on “routes” by petitioner 
and payments were required under section 982.62. 


9. Prior to the institution of this proceeding, an enforcement 
action pursuant to section 8a(6) of the act (7 U.S.C. 608a(6) ) 
was filed against petitioner in the United States District Court for 
the Northern District of Texas. On November 22, 1955, an in- 
junction was issued against petitioner in such action requiring 
him to comply with the terms and provisions of Order No. 82, 
as amended. Pending the disposition of this administrative pro- 
ceeding, the District Court directed that the payments assessed 
against petitioner under the order be held in escrow. By stipula- 
tion petitioner’s attack on section 982.62 payments continues 
through 1955, 1956, 1957, and apparently some months in 1958. 
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CONCLUSIONS 


I 


The first category of petitioner’s complaints concerns the ad- 
ministration and application of the order. Of course the petitioner 
has the burden of establishing that the market administrator’s 
application of the order provisions was “. . . not in accordance 
with law.” 


Basically, petitioner complains that amounts of fluid milk 
packaged by it and distributed in the marketing area should not 
have been considered by the market administrator as disposed of 
on “routes” in the marketing area (1) under section 982.62 of 
the order dealing with payments to the producer-settlement fund 
under the order and payments for administrative expenses by 
handlers operating “unapproved” plants from which Class I 
milk is disposed of in the marketing area and (2) under section 
982.7(b) defining an approved plant with respect to April and 
June 1954 for which months petitioner’s plant was treated as an 
approved plant because 15 percent or more of the Class I dis- 
position from the plant was on “routes” in the marketing area. 
Petitioner seems to contend that the definition of “route” in 
section 982.14 excludes as deliveries on routes the amounts of 
milk involved that the market administrator considered as “route” 
deliveries in the marketing area. 


For the months January through June 1954 petitioner claims 
that raw milk received at the Stamford plant of Kiser and trans- 
ferred to its plant was disallowed by the market administrator 
as milk received at the Stamford plant and transferred to peti- 
tioner’s plant. There were no records to show that the milk 
was “received” by petitioner from Kiser’s Stamford plant and 
petitioner has not established such to be the case in this proceed- 
ing. The milk involved came from five dairy farmers and was 
received at petitioner’s plant in cans used by dairy farmers and 
under the Wichita Falls health requirements the milk had to be 
delivered direct to petitioner’s plant from farms and not through 
Kiser’s Stamford plant. Petitioner dumped, weighed and tested 
the milk for butterfat at his plant. Although Kiser may have 
arranged for the shipment of the milk to petitioner and petitioner 
may have paid Kiser for the milk, these facts do not mean that 
the milk was received by petitioner from the Kiser plant as re- 
quired by the provisions of section 982.14. Indeed, there is 
evidence to show that some of the milk did not reech the premises 
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of the Kiser plant but was unloaded from one truck and placed 
upon another truck going to petitioner’s plant at a point some 
distance from the Kiser plant (Tr. pp. 204, 212, 213). 

Petitioner implies that under the order the milk in question did 
not have to be received first at Kiser’s Stamford plant in order 
to offset packaged milk delivered by petitioner to the latter plant. 
This argument brings in section 982.10? of the order which 
authorizes diversion of producer milk by a handler from his plant 
to an unapproved plant direct from the producer’s farm. But the 
five dairy farmers whose milk was received at petitioner’s plant 
were not “producers” during the period January-June 1954. 
Their milk had not been regularly received at Kiser’s Stamford 
plant and in fact they were not eligible under health requirements 
of Stamford to deliver to the Stamford plant. Consequently 
during these months, January-June 1954, the milk in issue could 
not have been considered as milk “diverted” under section 982.10. 

Subsequent to June 1954, petitioner’s complaint seems to be 
that the market administrator erroneously regarded as delivered 
on “routes” in the marketing area by petitioner amounts of 
packaged milk which the market administrator found were not 
delivered to a plant from petitioner’s plant. 

Of the packaged milk disposed of by petitioner in the marketing 
area, the market administrator allowed as custom-bottling credit 
to petitioner, in other words did not regard as delivered on 
routes in the marketing area by petitioner, (1) the amounts of 
packaged milk delivered by petitioner to the Kiser Stamford 
plant to the extent that petitioner had received raw milk from 
such plant including milk diverted from such plant, and (2) the 
amounts of packaged milk delivered to another approved plant in 
the marketing area, the Powell-Kilgore plant, to the extent that 
packaged milk at such plant from petitioner was offset by milk 


2“¢ 982.10 Producer. ‘Producer’ means any person other than a producer-handler: 

“‘(a) Who produces milk under a dairy farm permit or rating for the production of milk 
to be disposed of for consumption as Grade A milk issued by the health authority of any 
municipality in the marketing area, which milk is received at an approved plant described 
in § 982.7(a) ; or 

“(b) Who produces milk under a dairy farm permit or rating for the production of milk 
to be disposed of for consumption as Grade A milk issued by a health authority whose 
certification is accepted by the appropriate health authority of a municipality in the marketing 
area, which milk is received at an approved plant described in § 982.7(b). 

“(c) ‘Producer’ shal] include any such person whose milk is regularly received at an 
approved plant, but whose milk is caused to be diverted by a handler to an unapproved plant, 
and milk so diverted shall be deemed to have been received at an approved plant by the 
handler who causes it to be diverted. ‘Producer’ shall not include any person with re- 
spect to milk produced by him which is received at a plant operated by a handler who is 
subject to another Federal marketing order and who is partially exempt from the provisions 


of this order pursuant to § 982.61.”’ 
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diverted to petitioner’s plant by the Central West Texas Pro- 
ducers Association. The bone of contention here is that custom- 
bottling credit was not given by the market administrator for 
milk packaged by petitioner which was sold in the marketing 
area without being delivered to and handled from an approved 
plant, or as petitioner describes it, ‘a port of entry.” 


Concerning this grievance of the petitioner, we call attention 
again to the definition of “route” in section 982.14. Both before 
and after August 1, 1954, deliveries of packaged milk excluded 
from “route” were deliveries to a milk processing plant (November 
1, 1953-August 1, 1954) or deliveries to an approved plant 
(August 1, 1954— ), not in excess of the amounts of milk re- 
ceived, etc., from such plant. The language of section 982.14 
clearly calls for delivery of packaged milk to a plant in order to 
escape coverage as a “route” delivery. Insofar as milk received 
from the Stamford plant is concerned, the packaged milk had to 
go back to the Stamford plant. To the extent that such was the 
case petitioner was given credit. To the extent also that the 
packaged milk went to another plant, petitioner was given any 
available credit in the way of milk diverted by the cooperative 
association to petitioner’s plant. The evidence demonstrates 
that the packaged milk disallowed as credit was not delivered to 
a plant. 

As we have pointed out, the literal wording of section 982.14 
supports the market administrator’s refusal to allow custom-bottl- 
ing credit to petitioner with respect to (1) raw milk received at 
petitioner’s plant which did not come from Kiser’s Stamford plant 
(January-June 1954) and (2) packaged milk disposed of in the 
marketing area by petitioner which was not delivered to a milk 
processing or approved plant (July 1954—). The scheme of the 
order is based on plant to plant movement of milk and not upon 
transfer of title. See e.g., section 982.7, 982.10, 982.44 and 982.45. 
See also In re Tapor Dairies Company, 14, A.D. 77 (1955). More- 
over, the so-called custom-bottling credit in section 982.14 is an 
exception to a general rule and should be strictly construed. 
See e.g., General Ice Cream Corp. v. Benson, 217 F. 2d 646 (2d 
Cir. 1954) ; Vogt’s Dairies, Inc. v. Wickard, 45 F. Supp. 94 (S.D. 
N.Y. 1942) ; Sauquoit Valley Farmers Cooperative, Inc. v. Wickard, 
45, F. Supp. 104 (N.D. N.Y. 1942). 

But not only is the language of the order provisions against 
petitioner’s position but the purpose of the custom-bottling credit 
allowed was only to permit an approved plant to have some of its 
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milk packaged by an unapproved plant and the intent was only to 
permit an approved plant to exchange raw milk for bottled milk. 
See the decisions of the Secretary in connection with amendments 
to the order, 18 F.R. 6667, 6688; 19 F.R. 4499, 4501. 


II 


Petitioner contests the validity of section 982.62 of the order 
on the ground that it is violative of section 8c(5) (A)? of the act 
(7 U.S.C. 608c(5) (A)), citing Kass v. Brannan, 196 F.2d 791 
(2d Cir. 1952), cert. denied, 344 U.S. 891 (1952). Petitioner 
contends that the disputed provision required him to pay higher 
prices for milk sold by him on routes in the marketing area than 
regulated handiers paid for similar dispositions of milk. 


Section 982.62 provides that the operator of an unapproved 
plant shall pay into the producer-settlement fund under the order 
for Class I milk disposed of on routes in the marketing area the 
difference between the Class I price which a fully regulated 
handler would be required to pay and the price actually paid to 
the dairy farmers delivering to the unapproved plant. The 
contested section further provides that if the unapproved plant 
handler has paid during the month more than one price for milk 
to dairy farmers delivering to his plant, the lowest price paid 
for a volume equivalent to that disposed of in the marketing area 
shall be utilized as the subtrahend of the computation contained 


therein. 

The requirement imposed is clearly not violative of section 
8¢c(5) (A) of the act which authorizes in milk orders issued 
under the act provisions fixing uniform minimum prices for each 
use classification of milk which all handlers shall pay. By means 
of section 982.62 uniform pricing between fully regulated and 
partially regulated handlers is achieved rather than destroyed. 
The payment into the pool thereunder by the partially regulated 


3 Section 8c(5)(A) of the act reads as follows: 

“(5) Milk and its products; terms and conditions of orders. 

“In the case of milk and its products, orders issued pursuant to this section shall contain 
one or more of the following terms and conditions, and (except as provided in subsection (7) 
of this section) no others: 

“(A) Classifying milk in accordance with the form in which or the purpose for which it 
is used, and fixing, or providing a method for fixing, minimum prices for each such use 
classification which all handlers shall pay, and the time when payments shall be made, for 
milk purchased from producers or associations of producers. Such prices shall be uniform as 
to all handlers, subject only to adjustments for (1) volume, market, and production differentials 
customarily applied by the handlers subject to such order, (2) the grade or quality of the 
milk purchased, and (8) the locations at which delivery of such milk, or any use classification 
thereof, is male to such handlers.’’ 
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handler represents the amount by which such handler has under- 
paid for milk distributed as Class I on routes in the marketing 
area in comparison with the price paid for the same utilization 
of milk by fully regulated handlers. In Kass v. Brannan, supra, 
it was held that the order provisions calling for payment of 
the difference between the Class IV and the utilization price 
resulted in conflict with section 8c(5)(A) because the initial 
cost of the milk to the handler plus the compensatory payment 
to the producer-settlement fund exceeded the utilization price 
required to be paid by a fully regulated handler. The order 
provisions here are entirely different from those in Kass v. 
Brannan. That the provision here is not violative of section 
8c(5) (A) and is, in fact, authorized by section 8c(5) of the 
act which provides for the classification, pricing and pooling 
of milk can be readily seen from the Kass case cited by petitioner 
where the Court said the following: 


“, .. Section 927.9 (h) (2) (ii) assumes that the initial cost 
of the non-pool cream and condensed milk will be the Class 
IV-A (butter) price under the New York order. If this 
assumption were true, the minimum prices of pool and non- 
pool cream and condensed milk would be the same and would 
satisfy the requirement imposed by section 8c(5) (A) that 
‘Such prices shall be uniform as to all handlers***.’ How- 
ever, there is no substantial evidence in the record of the 
promulgation hearings which would indicate that the initial 
cost of non-pool cream and condensed milk would be the New 
York Class IV-A price. In fact, the only evidence bearing 
directly on this question supports the conclusion that the 
initial cost would be more than the New York Class IV-A 


price.” 


Petitioner does not contend that the promulgation hearing 
record fails to support the rate of payment established in the 
order and it is apparent that an order issued pursuant to the 
act may require the operator of an unapproved or nonpool plant 
to pay as the minimum price for Class I milk disposed of on 
routes in the marketing area the minimum price paid by fully 
regulated handlers.* See In re Lehigh Valley Cooperative Farm- 
ers, decided February 17, 1959 (18 A.D. 75). 

In addition to the statutory authorizations in section 8c(5), 


*This analysis is based on the assumption that section 8¢(5) is applicable to partially 
regulated handlers as contended by petitioner. But see In re Suncrest Farms, Inc., decided 
March 3, 1959 (18 A.D. 191) ; In re The Lawson Milk Company, ‘17 A.D. 239, 255 (1958). 
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additional or auxiliary provisions may be included in a milk 
order under section 8c(7) (D) of the act (7 U.S.C. 608c (7) (D)) 
if such provisions are: 


“(D) Incidental to, and not inconsistent with, the terms 
and conditions specified in subsections (5)-(7) and necessary 
to effectuate the other provisions of such order.” 


The incidental «nd necessary powers thus granted the Secretary 
under the act are substantial (Grant v. Benson, 229 F. 2d 765 
(D.C. Cir. 1955), cert. denied, 350 U.S. 1015 (1956)), and 
“necessary” as used in this connection in the act does not mean 
indispensable, essential or vital. Armour & Co. v. Wantock, 323 
U.S. 126, 129-132 (1944) ; Borden Company v. Borella, 325 U.S. 
679, 682-684 (1945) ; Roland Electrical Co. v. Walling, 326 U.S. 
657, 664 (1946) ; In re Beatrice Foods Co., 15 A.D. 767 (1956), 
aff'd, Beatrice Foods Company v. Benson, N.D. Okla. 1957 (16 
A.D. 177). The disputed provision herein also falls within the 
incidental and necessary authority contained in section 8c(7) (D) 
of the act. It was incidental to the regulatory plan for pricing 
and pooling producer milk, as defined in the order, and necessary 
to protect the integrity of that plan in the Central West Texas area. 

The emphasis of petitioner’s complaint in this proceeding ac- 
tually, however, is not with respect to the authority of the Sec- 
retary to promulgate section 982.62, but, rather, is related to the 
application or operation of the disputed section herein. Petitioner 
protests the adoption by the market administrator of the price 
he paid to his dairy farmers for excess milk as the subtrahend 
of the computation required under the disputed section. Peti- 
tioner apparently has a base and excess or surplus plan with his 
dairy farmers and the market administrator in applying section 
982.62 to the milk in issue utilized, when more than one price 
was paid for milk by petitioner during the month, the lowest 
price paid for an equivalent quantity of milk as the amount to be 
subtracted from the Class I price in the formula contained 
therein. Petitioner refers to his cost for the milk purchased from 
the Kiser Milk Company and the average or blend price paid per 
hundredweight each month to his dairy farmers and contends, 
in effect, that such cost is the proper amount to be deducted from 
the Class I price. 

Milk is a fungible commodity and when farmers or other 
handlers deliver their milk to a handler’s plant the milk loses 
its identity. Consequently, whether it was milk from the peti- 
tioner’s dairy farmers or from Kiser or the Central West Texas 
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Producers Association that was subject to the protested pay- 
ments is unknown. Petitioner purchased milk from the Kiser 
Milk Company, January-June 1954, and later purchased or 
received diverted milk from Kiser and the cooperative association. 
It appears that the milk in question was received at petitioner’s 
plant and intermingled with his other receipts at such plant. 
In any event, this milk became petitioner’s property or a receipt 
at his plant and the price paid for it was just one of the prices 
to be considered in applying the formula contained in the dis- 
puted provision. 


Petitioner stresses the monthly average or blend price paid 
for his milk and urges that this average figure be regarded as his 
cost of the milk subject to the section 982.62 payments. But 
admittedly for the months involved petitioner bought and paid 
for amounts of milk equivalent to the amounts subject to pay- 
ment at his surplus or lowest prices. We do not consider it 
unreasonable or illegal for the order to allocate, in effect, the 
milk disposed of in the marketing area to the lowest priced milk 
purchased by petitioner during the month, especially since there 
is no way of determining which milk received by petitioner at 
his plant was the milk disposed of in the marketing area. Cf. 
Bailey Farm Dairy Co. v. Jones, supra; In re Suncrest Farms, 
Inc., 18 A.D. 191 (1959) ; In re Lehigh Valley Cooperative Farm- 
ers, supra; In re The Lawson Milk Company, 17 A.D. 239 (1958). 
It is milk subject to classification, pricing and pooling under 
Order No. 82, as amended, that is, milk received at approved 
plants, with respect to which the declared policy of the act is 
operative under that order. Such a provision as that in section 
982.62 is necessary to assure that no competitive advantage ac- 
crues to the unapproved plant operator with respect to his sales 
of Class I milk on routes in the marketing area as against the 
wholly regulated handler. 


Moreover, to allow the unapproved plant operator to assign 
his more expensive milk in computing the payment pursuant to 
section 982.62 might well defeat the purposes of that section. 
The contested provision constitutes a valid and reasonable ex- 
ercise of administrative discretion. The responsibility of select- 
ing the means of achieving the statutory policy and the relation- 
ship between the remedy selected and such policy are peculiarly 
matters for administrative competence. American Power & 
Light Co. v. Securities and Exchange Commission, 329 U.S. 90 
(1946) ; Secretary of Agriculture v. Central Roig Refining Co., 
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338 U.S. 604, 613-614 (1950). Nor did such section result in 
nonuniform pricing herein. But, even if it were assumed that 
petitioner paid higher prices than regulated handlers for the milk 
in issue, it does not follow that section 982.62 is violative of 
section 8c(5) (A) of the act. See In re Suncrest Farms, Inc., 
supra; In re The Lawson Milk Company, supra. 


III 


Petitioner also alleges in his petition that section 982.62 is 
violative of section 8c(5) (G) of the act (7 U.S.C. 608¢(5) (G) ) 
which provides as follows: 


“(G) No marketing agreement or order applicable to milk 
and its products in any marketing area shall prohibit or in 
any manner limit, in the case of the products of milk, the 
marketing in that area of any milk or product thereof pro- 
duced in any production area in the United States.” 


Section 8c(5)(G) precludes only a prohibition in a marketing 
order against the entry of milk into a marketing area. Bailey 
Farm Dairy Co. v. Anderson, 157 F.2d 87 (8th Cir. 1946), cert. 
denied, 329 U.S. 788 (1946). The disputed provision does not 
prohibit, but expressly contemplates, the entry of nonpool milk 
into the Central West Texas marketing area. The contested sec- 
tion may decrease the incentive for nonregulated handlers to 
bring Class I milk into the marketing area by reducing or elimi- 
nating their competitive advantage but such effect would be due 
in part to the price such handlers would have to pay for the milk 
and such price is in no way regulated by the order. Cf. Bailey 
Farm Dairy Co. v. Anderson, supra; In re Babylon Milk and 
Cream Company, 8 A.D. 10838, 1104-1106 (1959), reversed on 
other grounds, Kass v. Brannan, supra. The rate of payment 
contained in the disputed provision was constructed, on the basis 
of the evidence adduced at the promulgation hearing, so as to 
equalize cost but not to prohibit or penalize nonpool plant milk. 
That such was the case can be seen from the fact that the com- 
pensatory payments required of petitioner by the order did not 
prohibit him from entering the market. He has continuously 
carried on operations in the market. 

In addition, “the literal meaning of the word, ‘limit,’ and its 
conjunction with the word, ‘prohibit,’ strongly suggests that it 
was directed only against any express quantitative limit.” Kass 
v. Brannan, supra, at p. 800. The contested section clearly does 
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not operate in such fashion. Moreover, the provisions of section 
982.62 do not impose a special charge on milk from any particular 
“production area.” A milk plant located anywhere may become 
an “approved plant” and, in fact, petitioner’s plant did become 
an approved plant in April and June 1954. The geographical 
source of milk is wholly irrelevant for the purposes of the provi- 
sion in issue. 

Petitioner also contests the administrative assessments levied 
on the milk in controversy. The provisions of Order No. 82, as 
amended, providing for such payment are specifically authorized 
by the act (see section 10(b) (2) (i) ) and are of established validi- 
ty. See e.g., United States v. Rock Royal Cooperative, Inc., supra; 
H. P. Hood & Sons, Inc. v. United States, 307 U.S. 588 (1939). 

In conclusion, the contested provisions were properly applied by 
the market administrator, they constitute a valid and reasonable 
exercise of administrative discretion and are authorized by the 
act. 

All contentions of the parties presented for the record have 
been considered and whether or not specifically mentioned herein, 
any suggestions, requests, etc., inconsistent with this decision are 
denied. 


ORDER 


In view of the foregoing, the relief requested by the petitioner 
is denied and the petition is dismissed. 


Copies hereof shall be served upon the parties and the market 
administrator for Order No. 82. 


(No. 5860) 


In re GROCER’S DAIRY COMPANY. AMA Docket No. 16-1. Decided 
April 20, 1959. 
Denial of Petition to Reopen 
The petition to reopen and to rehear is premature and the petition is denied. 


Warner, Norcross and Judd, of Grand Rapids, Michigan, for petitioner. Mr. 
Joseph A. Walsh, for Agricultural Marketing Service. 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER DENYING PETITION TO REOPEN 


Shortly after a hearing upon the petition in this proceeding 
under the Agricultural Adjustment Act (1933), as reenacted and 
amended by the Agricultural Marketing Agreement Act of 1937 
and subsequent amendments (7 U.S.C. 601 et seq.), and before 
issuance of the hearing examiner’s report, petitioner filed a 
petition to reopen the hearing. The petition to reopen and to 
rehear seeks only to have introduced into evidence testimony 
ruled inadmissible as irrelevant by the hearing examiner. 

The petition to reopen and to rehear is premature. Petitioner 
may argue the validity of the hearing examiner’s rulings in its 
brief before the hearing examiner. Petitioner may also file and 
argue exceptions to the hearing examiner’s report when it is 
issued. At such time it will obtain a review of the hearing 
examiner’s rulings and may assert its views that the proffered 
evidence should be received and considered. 

The petition to reopen and to rehear is denied. 


DISMISSAL—WITHDRAWAL OF PETITION 
(No. 5861) 


In re BEVMICO Foops, INc. AMA Docket No. 27-131. Dismissed 
April 22, 1959, by Thomas J. Flavin, Judicial Officer. 


(No. 5862) 


In re G. H. MILLER AND COMPANY et al. CEA Docket No. 60. 
Decided April 9, 1959. 


Stay Order Vacated 


The stay order of January 8, 1957, is vacated and the orders of September 
25 and December 31, 1955, are reinstated. 


Decision by Thomas J. Flavin, Judicial Officer 


REMOVAL OF STAY ORDER 


On January 8, 1957 (16 A.D. 5), an order was entered in 
this proceeding under the Commodity Exchange Act (7 U.S.C. 
Chapter 1) staying the effectiveness of orders entered September 
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25 (15 A.D. 1015) and December 31, 1956 (15 A.D. 1296), 
prescribing sanctions against respondents for violations of the 
act. The stay order was entered because respondents had ap- 
pealed to the United States Court of Appeals for the Seventh 
Circuit. The Court of Appeals upheld the decision and order 
(260 F.2d 286), and on February 24, 1959, the United States 
Supreme Court denied certiorari. 

Accordingly, the stay order of January 8, 1957, is vacated, 
and the orders of September 25 and December 31, 1956, are 
reinstated (except as to respondent J. W. Harding who is de- 
ceased) as follows: 

Effective May 15, 1959, the registration of G. H. Miller and 
Company as a futures commission merchant and the registration 
of Gilbert H. Miller as a floor broker are revoked. 

Effective May 15, 1959, all contract markets shall refuse all 
trading privileges, direct or indirect, to G. H. Miller and Com- 
pany, Gilbert H. Miller, Howard Randolph, Randolph and Com- 
pany, and Refrigerated Products, Inc., for a period of one year. 

Effective May 15, 1959, all contract markets shall refuse all 
trading privileges, direct or indirect, to Central Iowa Poultry 
and Egg Company, John H. Snowgren, Allen Headlee, Headlee 
Produce Company, A. L. Myrick, Market Produce Company, 
Lewis R. Van Sant, Roy Rountree, and Dated Egg Company for a 
period of six months. 

Effective May 15, 1959, all contract markets shall refuse all 
trading privileges, direct or indirect, to E. E. Hummel, K. Hum- 
mel, Hummel Produce Company, Albert Schirm, Schirm Produce 
Company, and Leo Hagen for a period of sixty days. 

Copies hereof shall be served on the parties or their counsel of 
record, and upon each contract market. 


(No. 5863) 


In re CHARLES KEESHIN, INC., CHARLES KEESHIN, SEYMOUR M. 
KEESHIN, AND HAROLD VISION. CEA Docket No. 89. Decided 


April 27, 1959. 


Customers’ Funds—Suspension of Registration— 
Denial of Trading Privileges—Consent Order 


Respondents Charles Keeshin and Harold Vision consented to the issuance 
of an order suspending their registrations as floor brokers and denying 
them all trading privileges for specified periods. 
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Mr. Benj. M. Holstein, for Commodity Exchange Authority. Mr. Richard A. 
Griffin, of Chicago, Illinois, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Commodity Ex- 
change Act (7 U.S.C. 1952 ed., Chapter 1). The complaint and 
notice of hearing was issued by the Acting Secretary of Agricul- 
ture on November 6, 1958. The respondents are an Illinois cor- 
poration and three of its officers. The corporate respondent is 
registered as a futures commission merchant under the Com- 
modity Exchange Act and respondents Charles Keeshin and 
Harold Vision are registered as floor brokers under the act. 


It is alleged in the complaint that the corporate respondent 
failed to treat and deal with customers’ funds as belonging to 
such customers, failed to segregate and to account separately for 
such funds, used such funds to margin and guarantee the trades 
and secure and extend the credit of customers other than those 
for whom such funds were held, commingled customers’ funds 
with funds belonging to the firm, and prepared and kept false 
records with respect to customers’ funds, all in violation of sec- 
tions 4d(2) and 4g of the act (7 U.S.C. 1952 ed., §§ 6d(2), 6g), 
and sections 1.20, 1.21 and 1.22 of the rules and regulations 
issued thereunder (17 CFR 1.20, 1.21, 1.22). The complaint 
further charges that such violations were initiated and carried 
out under the supervision and direction of the individual re- 
spondents acting in their capacities as officers of the respondent 
corporation. 


None of the respondents filed an answer to the complaint within 
the twenty-day period specified in the rules of practice (17 CFR 
0.9), and on December 4, 1958, the referee submitted a report 
in which he adopted as findings of fact the material allegations 
of the complaint, concluded that the respondents had wilfully 
violated the act as charged, and recommended sanctions against 
each of the four respondents. Thereafter, prior to any action 
by the Judicial Officer, counsel for all the respondents filed a 
petition to re-open and for hearing on behalf of respondents 
Charles Keeshin and Harold Vision only, and submitted answers 
on their behalf. Counsel for the respondents stated that the 
failure to answer on behalf of these two respondents was due 
to counsel’s misunderstanding of procedural requirements. The 
Judicial Officer granted the petition, ordered the answers filed 


— 


— 
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in the proceeding, remanded the matter to the referee for hearing 
with respect to these two respondents, and entered a decision 
and order imposing sanctions against the two remaining respond- 
ents, Charles Keeshin, Inc., and Seymour Keeshin (17 A.D. 
1193). 

A hearing was had in Chicago before Clarence A. Girard, 
Office of Hearing Examiners. The respondents were represented 
by Richard A. Griffin of Borenstein and Griffin, a Chicago law 
firm. Benj. N. Holstein, Office of the General Counsel, appeared 
for the complainant. 

On April 10, 1959, after the complainant had presented its 
evidence and while the hearing was in progress, respondents 
Charles Keeshin and Harold Vision, by their attorney, entered 
into a stipulation in which they admitted that respondent Charles 
Keeshin, Inc., was in an undersegregated condition in the amounts 
and during the periods mentioned in the complaint, and that 
respondents Charles Keeshin and Harold Vision, as officers of 
the corporation, were responsible for all of its acts, including 
such undersegregation. These two respondents also agreed to 
the entry of the order contained herein, without further proceed- 
ings. This stipulation and agreement was read into the record 
by counsel for the complainant, confirmed by counsel for the 
respondents, and the referee then declared the hearing closed 
(Tr. pp. 584-585). 


FINDINGS OF FACT 


1. Respondent Charles Keeshin, Inc., a corporation organized 
under the laws of the State of Illinois with its principal office 
and place of business at 1019 West Fulton Street, Chicago, Illinois, 
was at all times material herein a registered futures commission 
merchant under the Commodity Exchange Act, a clearing mem- 
ber of the Chicago Mercantile Exchange, and a member of the 
New York Mercantile Exchange. 

2. Respondent Charles Keeshin, an individual, whose address 
is 2933 Sheridan Road, Chicago, Illinois, was at all times material 
to this complaint chairman of the board of directors and treasurer 
of the respondent corporation, a registered floor broker under the 
Commodity Exchange Act, a member of the Chicago Mercantile 
Exchange, and a member of the New York Mercantile Exchange. 

3. Respondent Harold Vision, an individual, whose address 
is 143 North Parkside Avenue, Chicago, Illinois, was at all times 
material to this complaint secretary of the respondent corpora- 
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tion, a registered floor broker under the Commodity Exchange 
Act, and a member of the Chicago Mercantile Exchange. 


4. At all times between August 1 and September 9, 1958, 
inclusive, the respondent corporation had on its books accounts 
of customers who were trading in commodity futures subject to 
the Commodity Exchange Act and the rules and regulations is- 
sued thereunder, and had to its credit with a bank or with the 
Clearing House of the Chicago Mercantile Exchange varying 
sums of money held in segregated accounts and identified as 
customers’ funds, representing deposits of margin by and trading 
profits belonging to such customers. 


5. On 25 business days during the period from August 1 
through September 9, 1958, the respondent corporation was 
undersegregated in amounts ranging from $6,822 to $62,530.40, 
that is, on the 25 days mentioned the total amount of customers’ 
funds held in segregation as above described was from $6,822 to 
$62,530.40 less than the amount necessary to pay all credits and 
equities due to such customers. 


6. Respondents Charles Keeshin and Harold Vision, as officers 
of respondent Charles Keeshin, Inc., were responsible for all the 
acts of the said corporation, including the undersegregation de- 
scribed in paragraphs 4 and 5 hereof. 


CONCLUSIONS 


The rules of practice under the Commodity Exchange Act 
provide that the Secretary, in his discretion, may allow a re- 
spondent to consent to an order at any time prior to hearing, 
provided the respondent submits for filing in the record “a stipula- 
tion or statement in which he admits at least those facts necessary 
to the Secretary’s jurisdiction and agrees that an order may be 
entered against him” (17 CFR 0.4(b)). Although the rules 
make no reference to a consent order after the hearing has 
started, this should not be construed as a prohibition. Since the 
parties have arrived at an agreement which appears to be reason- 
able, they will be permitted to terminate the proceeding on that 
basis. Termination of the proceedings against Continental Grain 
Company, et al. (17 A.D. 854), and Murlas Brothers Commodities, 
Inc., et al. (17 A.D. 859), was accomplished under similar cir- 
cumstances. 

The facts admitted by respondents Charles Keeshin and Harold 
Vision in their stipulation have been adopted as the findings 
herein. These respondants were responsible for the fact that on 
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the twenty-five days in question, the total amount of customers’ 
funds which the corporate respondent had in segregation was 
less than the amount necessary to pay all credits and equities 
due to such customers. These respondents thereby violated the 
requirements of section 4(d) (2) of the act and sections 1.20, 
1.21 and 1.22 of the rules and regulations, as charged in the 
complaint. 

The complainant has filed a recommendation which recites that 
it has carefully considered the stipulation and waiver submitted 
by the respondents and the terms of the order to which they have 
agreed. The complainant points out that although the stipula- 
tion says nothing about the allegations in the complaint con- 
cerning false records and failure to prepare a segregation state- 
ment on two specific occasions, separate findings on these allega- 
tions are not recommended because these matters are connected 
with and are part of the principal charge of failure to treat and 
deal with customers’ funds as required by law, and respondents 
Charles Keeshin and Harold Vision have admitted the corpora- 
tion’s dereliction in this regard and their responsibility for all the 
corporation’s acts. Accordingly, no findings are made herein and 
no conclusions drawn with respect to the alleged failure to prepare 
a segregation statement on August 7 and September 9, 1958, nor 
with respect to the allegation that false records were kept. 


It is the opinion of the complainant that the proposed sanctions 
would be adequate, and that the prompt entry of the order to 
which the respondents have agreed, without further hearing or 
proceedings of any kind, would constitute a satisfactory disposi- 
tion of this matter, serve the public interest, and effectuate the 
purposes of the Commodity Exchange Act. The complainant 
recommends that the stipulation and waiver be accepted and that 
the proposed order be issued terminating this proceeding. It 
is so concluded. 


ORDER 


Effective thirty (30) days after the date of entry of this order, 
the registration of Charles Keeshin as a floor broker is suspended 
for a period of four (4) months, and the registration of Harold 
Vision as a floor broker is suspended for a period of three (3) 
months. 

Effective thirty (30 days after the date of entry of this order, 
all contract markets are hereby directed to refuse all trading 
privileges, direct or indirect, to Charles Keeshin for a period of 
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four (4) months and to Harold Vision for a period of three (3) 
months. 

Copies hereof shall be served upon the parties and upon each 
contract market. 


(No. 5864) 


In re SOL J. SOLOMON, d/b/a SOUTH SIDE BUTCHERS. P&S Docket 
No. 2408. Decided April 7, 1959. 


Packer—Failure to Pay for Livestock Purchased— 
Cease and Desist—Consent Order 


Respondent consented to the issuance of an order requiring him to cease and 
desist from failing to pay for livestock purchased in interstate com- 
merce and requiring him to keep complete and correct records of his 
packer transactions. 


Mr. Robert R. Kimmel, for Livestock Division, Agricultura] Marketing Serv- 
ice. Mr. Carl Lee Compton, of Indianapolis, Indiana, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U. S. C. 181 et seq.), instituted 
by a complaint and notice of hearing filed February 11, 1959, by 
the Acting Director, Livestock Division, Agricultural Marketing 
Service, United States Department of Agriculture. The com- 
plaint and notice of hearing alleges that respondent has violated 
sections 202 (a), 401 and 402 of the act (7 U. S. C. 192(a), 221, 
222). On March 19, 1959, respondent filed an amended answer 
in which he admits the facts alleged in the complaint and notice 
of hearing, waives oral hearing, and consents to the issuance of 
a specified order. Complainant has recommended that the order 
consented to by respondent be issued. 


FINDINGS OF FACT 


1. Respondent is an individual doing business under the trade 
name of South Side Butchers, with his principal office and place 
of business at 3001 South Harding Street, Indianapolis, Indiana. 

2. Respondent is now and at all times mentioned in the com- 
plaint and notice of hearing was a packer within the meaning of 
the act and subject to the provisions of the act. 
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3. Respondent, at the Indianapolis Stock Yards, a posted 
stockyard subject to the provisions of the act, purchased livestock 
for slaughter purposes from the M. B. Dunn & Company on twelve 
dates specified in paragraph III(a) of the complaint and notice 
of hearing and from the Indiana Livestock Company on three 
dates specified in paragraph III(a) of the complaint and notice 
of hearing and has unjustifiably failed to pay the full purchase 
price for such livestock in the amounts of $12,874.50 and 
$10,141.09, respectively. 

4. Respondent, on three dates specified in paragraph III (b) 
of the complaint and notice of hearing and in payment for the 
livestock purchased from the M. B. Dunn & Company, referred to 
in Finding of Fact 3, issued eight checks to the M. B. Dunn & 
Company, amounting to $12,874.50, which were returned by 
the banks upon which they were drawn because of insufficient 
funds. 

5. Respondent, during the year 1958, failed to keep such ac- 
counts, records, and memoranda as fully and correctly disclosed 
all transactions involving his operations as a packer. 

6. Respondent filed an annual report for the year 1957 in 
which he willfully failed to show as liabilities existing as of the 
close of such year, accounts payable for livestock purchased 
amounting to $12,363.00, but instead reported his total liabilities 


to be “none.” 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 and 4, 
respondent has violated section 202(a) of the act (7 U. S. C. 
192(a)). 

By reason of the facts set forth in Finding of Fact 5, respond- 
ent has violated section 401 of the act (7 U.S. C. 221). 

By reason of the facts set forth in Finding of Fact 6, respond- 
ent has violated section 10 of the Federal Trade Commission Act 
(15 U. S. C. 50), which section is incorporated in and made a 
part of the act by virtue of the provisions of section 402 of the act. 

Inasmuch as respondent has consented to the issuance of a 
specified order and complainant has recommended that the order 
consented to by respondent be entered, the order will be issued. 


ORDER 


Respondent shall cease and desist from (1) purchasing livestock 
in commerce and failing to pay the full purchase price therefor, 
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(2) issuing checks in payment for livestock purchased in com- 
merce without having sufficient funds on deposit to pay such 
checks, (8) making or causing to be made false entries or state- 
ments of fact in any report submitted under the Packers and 
Stockyards Act or regulations. 


Respondent shall keep such accounts, records, and memoranda 
as will fully and correctly disclose all transactions involved in 
his business. 


This order shall become effective on the sixth day after service 
and copies hereof shall be served upon the parties. 


(No. 5865) 


In re HARLAN JENSEN AND T. C. JENSEN, partners, d/b/a ARNOLD 
LIVESTOCK COMMISSION COMPANY. P&S Docket No. 2403. 
Decided April 9, 1959. 


Shippers’ Proceeds—Accounts and Records— 
Suspension of Registration—Consent Order 


Respondents consented to an order requiring them to cease and desist from 
the violations complained of and suspending their registration for a 30- 
day period. 


Mr. Robert K. Kimmel, for Livestock Division, Agricultural Marketing 
Service. Mr. William H. Meier, of Minden, Nebraska, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). The Order 
of Inquiry and Notice of Hearing was filed on January 15, 1959, 
by the Acting Director, Livestock Division, Agricultural Market- 
ing Serivce, United States Department of Agriculture. Respond- 
ents are charged with violating certain provisions of the act and 
the regulations issued thereunder (9 CFR 201.1 et seq.). On 
March 18, 1959, respondents filed an amended answer admitting 
the allegations set forth in the Order of Inquiry and Notice 
of Hearing, waiving oral hearing, and consenting to the issuance 
of a specified order. The complainant has recommended that the 
order consented to by respondents be issued. 
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FINDINGS OF FACT 


1. The Arnold Livestock Commission Company Stockyard, 
Arnold, Nebraska, hereinafter referred to as the stockyard, was 
at all times mentioned herein, and now is, a posted stockyard 
subject to the provisions of the act. 

2. Respondents Harlan Jensen and T. C. Jensen, as partners, 
are registered with the Secretary of Agriculture as a market 
agency to buy and sell livestock on a commission basis and to 
render stockyard services and as a dealer to buy and sell live- 
stock for their own account, at the stockyard, and at all times 
mentioned herein respondents were so registered. 

3. Respondents, at the stockyard, at divers times during the 
months of May through October 1958, used shippers’ proceeds 
for purposes of their own and purposes other than the payment 
of lawful marketing charges and the remittance of net proceeds 
to shippers, thereby endangering the faithful and prompt ac- 
counting therefor and payment of the portions thereof due the 
owners or consignors of livestock, in that: 

(a) Respondents, at the stockyard, on or about the dates and 
in six transactions set forth in paragraph III (a) of the Order 
of Inquiry and Notice of Hearing, and at divers other times 
during the period from May 28, 1958, through September 17, 
1958, used funds received as proceeds from the sale of livestock 
consigned to them for sale on a commission basis to finance 
speculative transactions of respondent Harlan Jensen, in that 
respondents paid for livestock purchased by said Harlan Jensen 
with checks drawn on the custodial account for shippers’ proceeds, 
sold such livestock through their facilities for the account of said 
Harlan Jensen, and issued checks drawn on the custodial account 
to said Harlan Jensen for the profits resulting from such trans- 
actions. 

(b) Respondents, at the stockyard, on or about the dates and 
in 29 transactions referred to in paragraph III (b) of the Order 
of Inquiry and Notice of Hearing, and at divers other times during 
the period from May 7, 1958, through June 4, 1958, used funds 
received as proceeds from the sale of livestock consigned to them 
for sale on a commission basis to extend credit to certain buyers, 
in connection with sales by respondents to such buyers of livestock 
consigned to them for sale on a commission basis, by paying 
shippers and consignors for their livestock with checks drawn on 
the custodial account for shippers’ proceeds before proceeds from 
the sale thereof were received and deposited in said custodial 
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account, and failing to reimburse said custodial account for the 
funds used for periods up to 15 days. 


(c) Respondents, at the stockyard, on or about the dates 
referred to in paragraph III (c) of the Order of Inquiry and 
Notice of Hearing, and at divers other times during the period 
from May 6, 1958, through October 25, 1958, maintained deficits 
in the custodial account for shippers’ proceeds ranging from 
$5,388.56 to $70,337.79. 


4. Respondents, at the stockyard, on or about the dates and 
in the 13 transactions referred to in paragraph IV of the Order 
of Inquiry and Notice of Hearing, and at divers other times 
during the period from May 28, 1958, through October 29, 1958, 
aided respondent Harlan Jensen in operating at the stockyard 
as a dealer without being registered with the Secretary as required 
by the act and the regulations, in that respondents sold for said 
Harlan Jensen cattle purchased by said respondent from various 
sources for speculative purposes. 


5. Respondents, at the stockyard, on or about May 21, 1958, 
sold 26 head of cattle consigned to them for sale on a commission 
basis to respondent Harlan Jensen, who purchased for speculative 
purposes. In connection with the sale of said 26 head of cattle 
to said Harlan Jensen, respondents made or caused to be made 
false or incorrect entries in purchase invoices, copies of which 
were made a part of their accounts, records, and memoranda, 
and failed to keep such accounts, records, and memoranda as 
fully and correctly disclosed all transactions in their business, 
in that respondents made or caused to be made entries in said 
purchase invoices showing the purchaser of the 26 head of cattle 
as “4” and “Warren Marshall 3.” 


6. Respondents, at the stockyard, on or about May 28, 1958, 
sold 72 head of cattle consigned to them for sale on a commission 
basis to respondent Harlan Jensen, who purchased for speculative 
purposes. In connection with the sale of said 72 head of cattle 
to said Harlan Jensen, respondents made or caused to be made 
false or incorrect entries in purchase invoices, copies of which 
were made a part of their accounts, records, and memoranda, 
and failed to keep such accounts, records, and memoranda as fully 
and correctly disclosed all transactions in their business, in that 
respondents made or caused to be made entries in said purchase 
invoices showing the purchaser of the 72 head of cattle as “4”, 
“44”, “Marshall 3-2”, and “Chaffin 9-3”. 


7. Respondents, at the stockyard, on or about September 17, 
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1958, weighed two head of cattle consigned to them for sale on 
a commission basis to their dealer account, and, in accounting to 
the consignor or owner of such cattle, issued or caused to be is- 
sued an account of sale to such consignor or owner which failed 
to show as the purchaser of such cattle the full, true, and correct 
name of respondents’ market agency, in that respondents made 
or caused to be made entries in said account of sale showing the 
purchaser of the two head of cattle as “C.0.”. 

8. Respondents, at the stockyard, on or about October 22, 1958, 
weighed three head of cattle consigned to them for sale on a com- 
mission basis to their dealer account, and in accounting to the 
consignors or owners of such cattle, issued or caused to be issued 
accounts of sale to such consignors or owners which failed to 
show as the purchaser of such cattle the full, true, and correct 
name of respondents’ market agency, in that respondents made or 
caused to be made entries in said accounts of sale showing the 
purchaser of the three head of cattle as “#:50—#2”. 

9. Respondents, at the stockyard, on or about the dates and 
in seven transactions referred to in paragraph VII(a) of the 
Order of Inquiry and Notice of Hearing, and at divers other times 
during the period from April 9, 1958, through October 22, 1958, 
sold livestock consigned to them for sale on a commission basis 
to Chester Prather, an employee of respondents, who purchased 
for speculative purposes. 

10. Respondents, at the stockyard, on or about the dates and 
in three transactions referred to in paragraph VII(b) of the 
Order of Inquiry and Notice of Hearing, and at divers other 
times during the period from April 9, 1958, through May 21, 
1958, sold livestock consigned to them for sale on a commission 
basis to Harry McMahon, and employee of respondents, who pur. 
chased for speculative purposes. 

11. Respondents, at the stockyard, on or about October 8, 
1958, sold five head of cattle consigned to them for sale on a 
commission basis to Stanley Jensen, an employee of respondents, 
who purchased for speculative purposes. 

12. Respondents, at the stockyard, at divers times during the 
period from May 14, 1958, through October 22, 1958, failed to 
keep such accounts, records, and memoranda as fully and cor- 
rectly disclosed all transactions in their business, in that: 

(a) Respondents, at the stockyard, on or about May 14, 1958, 
in connection with the sale of 17 head of livestock to Chester 
Prather, an employee of respondents, issued or caused to be 
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issued purchase invoices which failed to show the full, true, and 
correct name of said purchaser but instead showed the account 
designations “#800” and “#8-#2”. 

(b) Respondents, at the stockyard, on or about June 4, 1958, 
in connection with the sale of 11 head of cattle to Harold Corbin, 
issued or caused to be issued accounts of sale to consignors of 
such cattle which failed to show the full, true, and correct name 
of said purchaser but instead showed the account designation 
“#88”, 

(c) Respondents, at the stockyard, on or about September 10, 
1958, in connection with the sale of three head of cattle to L. L. 
Chaffin, issued or caused to be issued a purchase invoice which 
failed to show the full, true, and correct name of said purchaser 
but instead showed the account designation “#9-#2”. 


(d) Respondents, at the stockyard, on or about October 8, 
1958, in connection with the sale of five head of cattle to Stanley 
Jensen, an employee of respondents, issued or caused to be issued 
a purchase invoice which failed ot show the full, true, and correct 
name of said purchaser but instead showed the account designation 
"a0". 

(e) Respondents, at the stockyard, on or about October 22, 
1958, in connection with the sale of four head of cattle to Chester 
Prather, an employee of respondents, issued or caused to be issued 
a purchase invoice which failed to show the full, true, and correct 
name of said purchaser but instead showed the account designa- 
tion “#8”. 

13. Respondents were officially notified in writing on October 
7, 1957, and December 28, 1957, of the requirements of the act 
and regulations regarding the use of the custodial fund for ship- 
ers’ proceeds to finance partners’ country transactions; the 
extension of credit to certain purchasers of livestock without re- 
imbursing the custodial fund for amounts owing shippers and 
consignors; the deficits in the custodial account; the use of account 
designations and false and fictitious names on accounts of sale and 
purchase invoices; the practice of guaranteeing selling prices to 
consignors of livestock; the weighing of livestock to a market 
support account and in accounting to the shipper or consignor of 
such cattle, showing the correct name of the market agency as 
purchaser; the sale of livestock for the account of the market 
agency owners; and the purchase of livestock from consignments 
by the market agency owners. 


Respondents, on February 25, 1958, pursuant to section 202.5 
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of the rules of practice governing proceedings under the Packers 
and Stockyards Act (9 CFR 202.5), entered into a stipulation 
with the Secretary of Agriculture in which respondents admitted 
violating the act and the regulations during the months of Septem- 
ber through December 1957 by (1) failing to properly maintain 
their custodial account for shippers’ proceeds, in that respondents 
failed (a) to deposit proceeds promptly, which resulted in short- 
ages in said custodial account, (b) to pay for livestock purchased 
out of consignments, (c) to reimburse said custodial account for 
purchases made by patrons of the market; (2) failing to main- 
tain adequate free working capital; (3) using fictitious names 
and numbers on accounts of sale; (4) using account designations 
instead of the full names of buyers on purchase invoices; (5) 
selling livestock belonging to respondents as individuals and 
recording such transactions under false and fictitious names; (6) 
permitting respondent Harlan Jensen to purchase livestock from 
consignments for speculative resale; (7) refunding full selling 
commissions and yardage charges specified in respondents’ tariff ; 
(8) failing to maintain records which fully disclose all transac- 
tions in respondents’ business; (9) soliciting consignments of 
livestock at guaranteed prices; (10) failing to comply with 
weighing instructions with respect to balancing the scale used 
at the stockyard; (11) permitting employees of respondents to 
purchase livestock from consignments for speculative resale. 
Respondents further stipulated that they would cease and desist 
from engaging in such practices and agreed that if, in the future, 
said respondents engaged in any practice prohibited by the act 
such stipulation would be admissible as evidence of the acts, facts 
and practices set forth therein in any subsequent proceeding 
against them before the Secretary of Agriculture. 


CONCLUSIONS 


By reason of the facts set out in the Findings of Fact above, 
respondents have wilfully violated sections 304, 307, 312(a), and 
401 of the act (7 U.S.C. 205, 208, 218(a), 221), section 10 of the 
Federal Trade Commission Act (15 U.S.C. 50), which section 
is incorporated in and made a part of the act by virtue of the 
provisions of section 402 of the act (7 U.S.C. 222), and sections 
201.40, 201.41, 201.43, 201.57, 201.59, and 201.81 of the regula- 
tions (9 CFR 201.40, 201.41, 201.43, 201.57, 201.59, 201.81). 

Inasmuch as respondents have consented that a specified order 
be issued and complainant has recommended that the order con- 
sented to by respondents be issued, the order will be issued. 
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ORDER 


Respondents shall cease and desist from violating the act and 
the regulations in the manner set forth in the Findings of Fact. 

Respondents shall keep such accounts, records, and memoranda 
as will fully and correctly disclose all transactions involved in 
their business. 

Respondents shall deposit the gross proceeds received from 
the sale of livestock handled on a commission or agency basis in 
a separate bank account designated as “Custodial Account for 
Shippers’ Proceeds,” and shall maintain such account in accord- 
ance with the provisions of section 201.42 of the regulations under 
the act. 

Respondents’ registration under the act is suspended for a 
period of thirty days. 

This order shall become effective on the sixth day after service. 
Copies hereof shall be served upon the parties. 


(No. 5866) 


In re DENVER UNION STOCK YARD COMPANY. P&S Docket No. 
450. Decided April 15, 1959. 


Modification of Rates and Charges 


Respondent is authorized to modify its current schedule of rates and charges 
and to assess such rates and charges up to and including December 31, 
1960. 


Mr. Harold M. Carter, for Livestock Division, Agricultural Marketing Service. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondent 
is now operating under an order issued on September 18, 1957 
(16 A.D. 897), authorizing the respondent to assess the current 
temporary schedule of rates and charges to and including Decem- 
ber 31, 1959, unless modified or extended by further order before 
the latter date. 

By a petition filed on February 25, 1959, the respondent re- 
quested authority to modify the current temporary schedule of 
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rates and charges in certain respects and to assess such schedule, 
as so modified, to and including December 31, 1960. Notice of 
the petition and its contents was published in the Federal Register 
on March 14, 1959 (24 F.R. 1879), and interested persons were 
afforded an opportunity to indicate a desire to be heard in the 
matter. 

On March 30, 1959, a document was filed on behalf of Swift and 
Company objecting to the proposed increases in Section 3 of the 
current temporary schedule relating to rates and charges with 
respect to direct delivery of cattle, bulls, and calves to packers, 
and requesting that these modifications not be made effective 
pending an opportunity for Swift and Company to be heard in 
the matter. On April 1, 1959, the respondent filed a reply to 
the objections set forth by Swift and Company. 


On April 3, 1959, the Livestock Division, Agricultural Mar- 
keting Service, by its attorney, filed an answer stating that, based 
upon an analysis of the petition and other available information, 
it is the opinion of the Division that the other proposed increases 
are justified, and recommending that the modifications requested 
in the respondent’s petition be authorized, except the modifications 
in Section 3 of the current schedule relating to direct delivery 
of cattle, bulls, and calves to packers. The Division requested 
that the time within which it may file an answer concerning the 
proposed increases in the latter rates and charges be extended 
to and including May 5, 1959, in order to afford the Division an 
opportunity to make a study of the matters raised with respect 
to the rates and charges in Section 3 of the current schedule. 
On April 3, 1959, the respondent filed a telegram concurring in 
the answer filed by the Livestock Division. The request of the 
Division for an extension of time in which to file such a sup- 
plemental answer was granted. 
~ Since the parties are agreed with respect to the modifications 
requested, except those relating to Section 3 of the current 
temporary schedule of rates and charges, and the only protest 
filed relates to the proposed increases in the latter rates and 
charges, the respondent is authorized to modify its current tempo- 
rary schedule of rates and charges as requested in the petition 
filed on February 25, 1959, except with respect to the modifica- 
tions requested in Section 3 of the current temporary schedule, 
and to assess such schedule, as so modified, during the life of this 
order. 


The respondent, which must prepare for and be ready to comply 
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with this order on its effective date, desires to have it become 
effective as soon as possible. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective in 
less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making this order effective 
in less than 30 days. 


This order shall become effective on the sixth day after its 
date of signature and remain in effect to and including December 
31, 1960, unless modified or extended by further order before the 
latter date. 


Copies hereof shall be served upon the parties. 


(No. 5867) 


In re MISSISSIPPI VALLEY STOCKYARDS, INC. P&S Docket No. 
1558. Decided April 21, 1959. 


Modification of Rates and Charges 


Respondent is authorized to modify its current schedule of rates and charges 
and to assess such rates and charges up to and including April 15, 1961. 


Mr. Harold M. Carter, for Livestock Division, Agricultural Marketing 
Service. Mr. John C. Kappel, Jr., of St. Louis, Missouri, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondent 
is now operating under an order issued on February 27, 1958 
(17 A. D. 86), authorizing it to assess the current schedule of 
rates and charges to and including March 6, 1960. 


On February 26, 1959, a petition was filed on behalf of the 
respondent requesting authority to modify the current schedule 
of rates and charges in certain respects. Notice of the petition 
and its contents was published in the Federal Register on March 
14, 1959 (24 F. R. 1878), and, although interested persons were 
afforded an opportunity to indicate a desire to be heard in the 
matter, no interested person notified the Hearing Clerk of a 
desire to be heard. 
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The Livestock Division, Agricultural Marketing Service, by its 
attorney, filed an answer recommending that the petition be 
granted; that the order to be issued remain in effect to and in- 
cluding April 15, 1961, unless modified or extended before that 
date; and that the respondent be directed to continue to submit 
the periodic reports required by prior orders. On April 13, 1959, 
a document was filed on behalf of the respondent concurring in 
the answer of the Livestock Division. 

Since the parties are agreed, the respondent is authorized to 
modify the current schedule of rates and charges as requested in 
the petition filed on February 26, 1959, and to assess such current 
schedule, as so modified, during the life of this order. The re- 
spondent shall continue to furnish operating reports, required by 
previous orders, on a semi-annual basis as of June 30th and 
December 31st each year. 

The respondent, which must prepare for and be ready to comply 
with this order on its effective date, desires to have it become 
effective as soon as possible. The Packers and Stockyards Act 
provides that orders of this nature shall not be effective in less 
than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making this order effective 
in less than 30 days. 


This order shall become effective on the sixth day after its 
date of signature and remain in effect to and including April 15, 
1961, unless modified or extended by further order before the 
latter date. 


Copies hereof shall be served upon the parties. 


(No. 5868) 


In re ST. PAUL UNION STOCKYARDS COMPANY. P&S Docket No. 
1211. Decided April 22, 1959. 


Denial of Request for an Immediate Increase 
in Rates 


Respondent’s request for increased rates forthwhith is denied, but respond- 
ent’s petition and the application for interim relief may be consolidated 
with the pending proceeding dealing with the petition of January 20, 
1958, if respondent so desires and notifies the hearing examiner to this 
effect. 
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Mr. Harold M. Carter, for Livestock Division, Agricultural Marketing 
Service. Mr. Ashley Sellers, of Washington, D. C., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


RULING ON APPLICATION FOR INTERIM RELIEF 


On January 9, 1959, respondent in this rate docket under the 
Packers and Stockyards Act, 1921 (7 U.S.C. 181 et seq.), filed 
a petition for modification to allow it to charge higher rates than 
those then in effect pursuant to an order entered December 30, 
1957. The Livestock Division, Agricultural Marketing Service, 
filed an answer to the petition opposing the proposed increases 
in rates and requesting that the issues raised be set down for 
hearing or that the matter be consolidated with a hearing then 
being held on a petition for modification filed by respondent 
January 20, 1958. Two intervenors in the proceeding being con- 
ducted as the result of respondent’s petition of January 20, 1958, 
also filed protests to the petition of January 9, 1959, for the 
reasons given by them in opposition to the petition of January 
20, 1958. 

Respondent next filed an “Application For Interim Relief” 
seeking approval forthwith for the increases proposed in its 
January 9, 1959, petition, such increases to be effective until 
a final order is entered as the result of the hearing, etc., in 
connection with its petition of January 20, 1958. Hearing Ex- 
aminer Clarence H. Girard, who is conducting the hearing in 
connection with the January 20, 1958, petition, certified the re- 
quest for interim relief to the Judicial Officer. The Livestock 
Division, Agricultural Marketing Service, filed a reply opposing 
the application for interim relief and oral argument was held 
before the Judicial Officer March 10, 1959. 

The rules of practice for rate proceedings under the act provide 
for the filing of petitions for modification of existing rate orders, 
for a reply by the “... . other party” and for notice of proposed 
increases in rates in the Federal Register with the statement of 
a reasonable time within which any interested person may file 
a written request to be heard. The rules of practice as to hearing, 
etc., in connection with original rate proceedings are made ap- 
plicable and there is no specific reference to or distinction between 
rate orders for a temporary period or on a permanent or in- 
definite basis (7 CFR §§ 202.37, 202.23(a), 202.23(b)). 

Rates and charges by the respondent stockyard company were 
prescribed initially under the act after the usual notice, hearing, 
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etc., September 7, 1940. Since 1946 however, rates and charges 
have been controlled by virtue of temporary rate orders. Where 
petitions for increases are consented to by the Livestock Division, 
Agricultural Marketing Service, and no requests to be heard have 
been filed by interested persons, a consent order may be entered 
allowing the requested increases for a stated period subject to 
reduction during the period on the basis of reports required to 
be filed by the stockyard company but not below the rate levels 
fixed originally after hearing. Pursuant to this procedure utilized 
in this docket since 1946, a consent temporary rate order was 
entered December 30, 1957 (16 A.D. 240) to be effective until 
December 31, 1959, and this order is now in effect. 


Since the petition of January 9, 1959, and the application for 
interim relief speak in terms of temporary increases because of 
increased labor costs in 1958, whereas the pending hearing on 
permanent rates ends with 1957 experience, it appears that re- 
spondent is continuing to pursue temporary rate procedure and 
at the same time a proceeding for rates and charges on a per- 
manent or indefinite basis. 


But whether there is, or should be, available to respondent 
such a two-track system, respondent’s petition of January 9, 1959, 
is opposed by the Livestock Division, Agricultural Marketing 
Service—‘“the other party” referred to in the rules of practice— 
and by two interested persons who have filed requests to be heard. 
The temporary rate procedure is merely a substitute for a hear- 
ing and is possible only when there is no opposition to temporary 
increases either by the Livestock Division, Agricultural Market- 
ing Service, or by interested parties who have been given the 
opportunity to request a hearing. 


Under the circumstances a hearing must be had and it seems 
that whatever rate order that would issue as the result of hear- 
ing would not be a rate order for a temporary period such as that 
now in effect but an order for the indefinite future based upon 
evidence, findings, etc., such as the original order entered in 
1940. But a hearing has already been had with respect to re- 
spondent’s petition of January 20, 1958, and the matter is under 
study by the hearing examiner. It seems to us that respondent’s 
request for increased rates forthwith must be denied and it is 
so ordered. But the petition and the application for interim 
relief may be consolidated with the pending proceeding dealing 
with the petition of January 20, 1958, if respondent so desires 
and notifies the hearing examiner to this effect. 
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(No. 5869) 


In re LESLIE KENNEDY, JR. P&S Docket No. 2395. Decided 
April 23, 1959. 


Insolvency—Suspension of Registration 


Responednt’s registration is suspended for 90 days and thereafter until he 
demonstrates that he is no longer insolvent. 


Mr. Earl Saunders, for Livestock Division, Agricultural Marketing Service. 
Respondent pro se. Mr. Will Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed September 18, 1958, by the 
Director, Livestock Division, Agricultural Marketing Service, 
United States Department of Agriculture. The respondent is 
registered with the Secretary as a dealer to buy and sell livestock 
for his own account at several posted stockyards under the act 
and is charged, in part, with being insolvent and with failing to 
file an annual report of his dealer operations for the year 1956. 
A copy of the complaint and a copy of the rules of practice were 
served upon respondent. 

Respondent filed an answer October 22, 1958. Respondent 
makes certain explanations therein with respect to the matters 
alleged in the complaint, but does not deny the pertinent allega- 
tions of fact contained in the complaint. Accordingly, the matter 
was referred to Will Rogers, Hearing Examiner, Office of Hear- 
ing Examiners, United States Department of Agriculture, for 
the preparation of a report without further investigation or 
hearing pursuant to section 202,9(c) of the rules of practice 
(9 CFR 202.9(c)). The hearing examiner filed a report Novem- 
ber 21, 1958, recommending, in part, that respondent’s registra- 
tion be suspended for a period of 90 days and thereafter until 
respondent demonstrates that he is no longer insolvent. No 
exceptions were filed to the hearing examiner’s report. 


FINDINGS OF FACT 


1. Union Live Stock Yards, Knoxville, Tennessee, was at all 
times mentioned herein a posted stockyard subject to the provisions 
cf the act. 
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2. Respondent, Leslie Kennedy, Jr., is an individual whose 
address is Clinton, Tennessee. Respondent is registered with the 
Secretary under the act as a dealer to buy and sell livestock for 
his own account at the stockyard and various other posted stock- 
yards, and at all times mentioned herein respondent was so re- 
gistered. 


3. Respondent is insolvent in that he is unable to pay his 
current obligations as they become due in the usual course of 
business. 

4. Respondent has failed to file an annual report of his dealer 
operations at the stockyard for the year 1956, and such failure 
has continued for more than thirty days after notice to respond- 
ent of such default. 


CONCLUSIONS 


Respondent is insolvent within the meaning of the Act of 
Congress approved July 12, 1943 (7 U.S.C. 204). In addition, 
by reason of the facts set forth in Finding of Fact 4, respondent 
violated section 402 of the act (7 U.S.C. 222), which incorporated 
in the act section 6(b) and 10 of the Federal Trade Commission 
Act (15 U.S.C. 46(b) and 50), and section 201.97 of the regula- 
tions issued under the Packers and Stockyards Act, 1921, as 
amended (9 CFR 201.97). 

Respondent’s registration should be suspended for a period of 
90 days and thereafter until respondent demonstrates that he is 
no longer insolvent, as recommended by complainant. See, e.g., 
In re August Schaeffler, 14 A.D. 658 (1955) ; In re Vernon Meeks, 
d/b/a Wister Livestock Auction, 12 A.D. 338 (1953). 


ORDER 


Respondent’s registration is suspended for a period of 90 days 
and thereafter until such time as he demonstrates that he is no 
longer insolvent. At the request of respondent, when he makes 
such a showing, a supplemental order will be issued in this pro- 
ceeding terminating this suspension after the 90-day period. 


This order shall become effective on the sixth day after service 
hereof upon respondent and copies hereof shall be served upon 


the parties. 
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(No. 5870) 


In re GRABOW LIVESTOCK COMMISSION COMPANY et al. P&S 
Dockets Nos. 2334, 2335, 2337, 2339, 2340, 2347, 2348, 2349, 
2351, 2353, 2355, and 2356. Decided April 27, 1959. 


Proceedings Stayed 


Since the basic authority of the market agency to perform brand inspection 
services is presented for consideration in P&S Docket No. 2410, these 
proceedings are stayed pending the issuance of a final order in P&S 
Docket No. 2410. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER STAYING PROCEEDINGS 


In these proceedings under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.), each respondent is 
charged, in part, with obstructing the performance of brand 
inspection services by Texas and Southwestern Cattle Raisers 
Association, Inc., a market agency under the act authorized to 
furnish brand inspection services at respondents’ stockyards. 
Respondents attack the validity of the market agency’s designa- 
tion to perform such services and a consolidated hearing was 
held December 2, 1958, in Tyler, Texas, for the purpose of in- 
troducing evidence solely on this issue. Some of the respondents 
also requested the revocation of the designation involved. After 
the submission of briefs, Jack W. Bain, Hearing Examiner, Of- 
fice of Hearing Examiners, United States Department of Agri- 
culture, pursuant to section 202.10(b) of the rules of practice 
(9 CFR 202.10(b) ), certified the question of whether to proceed 
further in these matters or to stay the proceedings pending action 
by administrative officials on respondents’ requests for revocation 
of the market agency’s authority to perform brand inspection 
services. 

Subsequently, on February 20, 1959, the Director, Livestock 
Division, filed a complaint in P&S Docket No. 2410 putting in 
issue Texas and Southwestern’s authorization to charge and col- 
lect fees for the inspection of brands, marks, and other identifying 
characteristics of livestock originating in or shipped from the 
State of Texas, and a hearing was held in that proceeding. Since 
the basic authority of the market agency to perform brand in- 
spection services is presented for consideration in P&S Docket 
No. 2410, it is concluded that these proceedings should be held 








»&S 
49, 


‘ion 
ese 


&S 


DENVER UNION STOCK YARD CO. 361 
Cite as 18 A.D. 361 


in abeyance pending the outcome of such matter. Accordingly, 
these proceedings are hereby stayed pending the issuance of a 
final order in P&S Docket No. 2410. 


Copies of this order shall be served upon the parties. 


(No. 5871) 


In re DENVER UNION STOCK YARD COMPANY. P&S Docket No. 
450. Decided April 30, 1959. 


Modification of Rates and Charges 


Respondent is authorized to modify its current schedule of rates and charges 
as requested in the petition filed February 25, 1959. 

Mr. Harold M. Carter, for Livestock Division, Agricultural Marketing Service. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondent 
is now operating under an order issued on April 15, 1959, au- 
thorizing the respondent to modify its current temporary schedule 
of rates and charges as requested in a petition filed on February 
25, 1959, except with respect to certain modifications requested 
in section 3 thereof, and to assess such schedule, as so modified, to 
and including December 31, 1960, unless modified or extended by 
further order before the latter date. 


Notice of the petition filed on February 25, 1959, was published 
in the Federal Register on March 14, 1959 (24 F.R. 1879), and 
interested persons were afforded an opportunity to indicate a 
desire to be heard in the matter. On March 30, 1959, a docu- 
ment was filed on behalf of Swift and Company objecting to the 
proposed increases in section 3 of the current temporary schedule 
of rates and charges with respect to direct delivery of cattle, 
bulls, and calves to packers, and requesting that these modifica- 
tions not be made effective pending an opportunity for Swift and 
Company to be heard in the matter. On April 1, 1959, the re- 
spondent filed a reply to the objections set forth by Swift and 
Company. An answer was filed on behalf of the Livestock Divi- 
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sion, Agricultural Marketing Service, on April 3, 1959, recom- 
mending that the modifications requested in the respondent’s 
petition be authorized, except those in section 3 of the current 
temporary schedule, and requesting that the time within which 
it could file an answer concerning the proposed increases in the 
latter rates and charges be extended to and including May 5, 
1959. On April 3, 1959, the respondent filed a telegram con- 
curring in the Division’s answer. The request for an extension 
of time in which to file a supplemental answer was granted. 


Since the parties were agreed with respect to the modifications 
requested, except those relating to section 3 of the current tempo- 
rary schedule, and the only protest filed related to the latter 
modifications, an order was issued on April 15, 1959, authorizing 
the respondent to modify its current temporary schedule of rates 
and charges as requested in the petition filed on February 25, 
1959, except with respect to the modifications requested in sec- 
tion 3, and to assess such schedule, as so modified, to and includ- 
ing December 31, 1960, unless modified or extended by further 
order before the latter date. 


On April 22, 1959, a document was filed on behalf of Swift and 
Company withdrawing the request to be heard in this matter and 
stating that it was doing so because “it has been made aware of 
certain facts unknown to it at the time of filing said request.” 
A supplemental answer was filed on behalf of the Livestock Divi- 
sion stating that, based upon an analysis of the petition and 
other available information, it is the opinion of the Division that 
the proposed increases in section 3 of the current temporary 
schedule of rates and charges are justified, and recommending 
that the order issued on April 15, 1959, be modified so as to 
authorize the respondent to put into effect the proposed increases 
in said section 3. 

Since the parties are agreed and the single formal protest has 
been withdrawn, the order issued on April 15, 1959, is modified 
so as to authorize the respondent to make the changes in section 
3 of the current temporary schedule of rates and charges as re- 
quested in the petition filed on February 25, 1959. 


The respondent, which must prepare for and be ready to comply 
with this order on its effective date, desires to have it become 
effective as soon as possible. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective in 
less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
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Accordingly, good cause is found for making this order effective 
in less than 30 days. 

This order shall become effective on the sixth day after the 
date of signature. Copies hereof shall be served upon the parties. 


(No. 5872) 


In re GEORGE UMPHLET. P&S Docket No. 2305. Decided April 
30, 1959. 


Violation of Registration Requirements— 
False Names—Cease and Desist 


Respondent is ordered to cease and desist from selling livestock on a com- 
mission basis at a posted stockyard without being registered and bonded 
and from using a false or fictitious name when consigning or selling 
livestock at a posted stockyard. 


Mr. Jerome S. Ducrest, for Livestock Division, Agricultural Marketing 
Service. Respondent pro se. Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq)., instituted by a complaint filed February 11, 1958, by the 
Director, Livestock Division, Agricultural Marketing Service, 
United States Department of Agriculture. The respondent is 
registered with the Secretary as a dealer to buy and sell livestock 
for his own account and as a market agency to furnish clearing 
services at the St. Joseph Stock Yards, South St. Joseph, Missouri, 
and is charged with selling livestock on a commission basis at 
the stockyard without being registered and bonded and with 
using fictitious names when consigning and selling his own live- 
stock. A copy of the complaint and a copy of the rules of practice 
were served upon respondent. 

On March 8, 1958, respondent filed an answer in which he ad- 
mitted the material allegations of fact contained in the complaint 
but denied, in effect, that the alleged violations of the act were 
willful. Subsequently, complainant withdrew the charge of will- 
ful violations of the act. 

The matter was referred to Jack W. Bain, Hearing Examiner, 
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Office of Hearing Examiners, United States Department of Agri- 
culture, for the preparation of a report without further investiga- 
tion or hearing pursuant to section 202.9(c) of the rules of 
practice (9 CFR 202.9(c)). The hearing examiner filed a report 
October 8, 1958, containing proposed findings of fact and conclu- 
sions and recommending that respondent be found to have violated 
the act as charged and be ordered to cease and desist from such 
violations. Respondent filed exceptions to the hearing examiner’s 
report. 


FINDINGS OF FACT 


1. The St. Joseph Stock Yards, South St. Joseph, Missouri, 
was at all times mentioned herein a posted stockyard subject to 
the provisions of the act. 

2. Respondent, George Umphlet, is an individual whose busi- 
ness address is 315 Livestock Exchange Building, South St. 
Joseph, Missouri. Respondent is registered with the Secretary 
under the act as a dealer to buy and sell livestock for his own 
account and as a market agency to furnish clearing services, at 
the stockyard, and at all times mentioned herein was so registered. 

3. In 14 separate transactions during June 1957, and on other 
occasions during the period January through June 1957, respond- 
ent sold livestock on a commission basis for others without being 
registered and bonded to perform such services. 

4. On May 27 and 29 and June 6 and 10, 1957, respondent 
used fictitious names when consigning and selling his livestock 
at the stockyard. In connection with these transactions, respond- 
ent caused the stockyard operator to enter such fictitious names 
on drive-in tickets and copies of such tickets were made a part 
of the records of the stockyard. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, respondent 
violated sections 303 and 312(a) of the act {7 U.S.C. 203 and 
213(a)) and sections 201.10 and 201.29 of the regulations issued 
thereunder (9 CFR 201.10 and 201.29). In addition, respond- 
ent’s use of fictitious names in the consignment and sale of his 
livestock at the stockyard constitutes a deceptive practice in 
violation of section 312(a) of the act. Respondent contends that 
such acts should not be violations of the statute. However, it 
has long been held to be a violation of the act to purchase or sell 
under assumed, false, fictitious or otherwise incorrect names 
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livestock at posted stockyards. See e.g., In re B. D. “Bud” 
Wilson, 13 A.D. 607 (1954); In re Thomas C. Dennison, d/b/a 
Cumberland Valley Livestock Company, 13 A.D. 5 (1954). But 
we find no violation of section 402 of the act (7 U.S.C. 222), 
which incorporates in the statute section 10 of the Federal Trade 
Commission Act (15 U.S.C. 50), as a necessary element of such 
violation is the willful cansing of false record entries. Com- 
plainant, in effect, has withdrawn the charges of willful viola- 
tions by respondent. 

Respondent should be ordered to cease and desist from selling 
livestock on a commission basis at a posted stockyard without 
being registered and bonded and from using a false or fictitious 
name when consigning or selling livestock at a posted stockyard, 
as recommended by complainant. 


ORDER 


Respondent shall cease and desist from selling livestock on a 
commission basis at a posted stockyard without being registered 
and bonded to perform such service and from using a false or 
fictitious name when consigning or selling livestock at a posted 
stockyard. 

This order shall become effective on the sixth day after the 
service hereof upon respondent and copies hereof shall be served 
upon the parties. 


(No. 5873) 


FRADEN’S v A. M. ROBERTSON PRODUCE. PACA Docket No. 7516. 
Decided April 1, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed on December 15, 1958. Complain- 
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ant seeks an award of reparation in the amount of $683.90, which 
is alleged to be the balance of the total purchase price of 13 
trucklots of fruits and vegetables sold by complainant to respond- 
ent during April, May and June 1958. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on January 17, 1959. On 
the same date a copy of the formal complaint and a copy of the 
report of investigation were served upon respondent. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respond- 
ent has not filed an answer. The issuance of an order is, there- 
fore, authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant is an individual, Louis Fraden, doing business 
as Fraden’s, whose address is 3335 Bright Avenue, Jacksonville, 
Florida. | aida 

2. Respondent is an individual, Adger M. Robertson, doing 
business as A. M. Robertson Produce, whose address is Route 
No. 4, Eastman, Georgia. At the time of the transactions in- 
volved herein, respondent was not licensed under the act but was 
subject to license. 

3. During April, May and June 1958, in the course of inter- 
state commerce, complainant sold to respondent 13 trucklots of 
fruits and vegetables for a total purchase price of $801.40. 


4. During April, May and June 1958, complainant delivered 
fruits and vegetables meeting the requirements of the contracts 
to respondent at loading point in the State of Florida. Re- 
spondent transported the fruits and vegetables by truck to East- 
man, Georgia. Respondent accepted the commodities. 

5. The total purchase price of the 13 lots of fruits and vege- 
tables is $801.40. Respondent has paid complainant $117.50 
on account, leaving a balance of $683.90, due and owing by re- 
spondent to complainant. 

6. A formal complaint was filed on December 15, 1958, which 
was within 9 months after the causes of action accrued. 
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CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes an admission of the facts alleged in the 
complaint, as provided in the rules of practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay to complainant the balance of the 
total purchase price of the 13 shipments of fruits and vegetables 
is in violation of section 2 of the act. Complainant should be 
awarded reparation in the amount of $683.90, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $683.90, with interest thereon 
at the rate of 5 percent per annum from July 1, 1958, until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5874) 


THE KAW VALLEY PRODUCE Co., INC. v. PHIL RUDD & Son. PACA 
Docket No. 7405. Decided April 1, 1959. 


Rejection With Reasonable Cause—Dismissal 
Since complainant failed to make delivery in accordance with the terms of 
the contract, respondent’s rejection was with reasonable cause, and 
the complaint is dismissed. 


Complainant pro se. Golbus & Golbus, of Chicago, Illinois, for respondent. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
By formal complaint filed on May 29, 1958, complainant seeks to 
recover $241.80 as damages resulting from the alleged wrongful 
rejection of a truckload of green cabbage sold to respondent in 
March 1957. 

A copy of the formal complaint, together with a copy of the 
Department’s report of investigation, was served upon respondent 
on September 10, 1958. A copy of the report of investigation was 
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served upon complainant on September 13, 1958. Respondent 
filed an answer to the complaint on October 1, 1958, denying all 
material allegations of the complaint and denying that respond- 
ent is indebted to complainant in any amount. 

Since the amount involved in this proceeding is less than $500, 
the issues are determined in accordance with the shortened 
method of procedure provided for in section 47.20 of the rules of 
practice. Pursuant to such procedure, complainant filed an 
opening statement, respondent filed an answering statement, and 
complainant filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant, The Kaw Valley Produce Co., Inc., is a cor- 
poration whose address is 116-120 South Kansas Avenue, Topeka, 
Kansas. 

2. Respondent is a partnership composed of Phil Rudd and 
Hastings Rudd, doing business as Phil Rudd & Son, whose address 
is 45 South Water Market, Chicago, Illinois. At the time of the 
transaction involved herein, respondent was licensed under the 
act. 

38. On or about March 26, 1957, in the course of interstate 
commerce and by oral contract, the Walter Williams Produce 
Company of Carrizo Springs, Texas, sold to respondent a truck- 
load of U.S. No. 1 green cabbage, consisting of 565 bags, at 
$3.50 per bag, delivered Chicago, Illinois, or a total price of 
$1,977.50, less freight and icing charges of $410.55, or a net 
price of $1,566.95. The contract provided for early morning 
delivery on March 29, 1957, at respondent’s place of business in 
Chicago, in time for the market of that day. 

4. The contract was negotiated between the buyer and seller 
by a broker, Nat Spector. 

5. On or about March 26, 1957, the Walter Williams Produce 
Company shipped from Carrizo Springs, Texas, to respondent 
at Chicago, Illinois, 565 bags of green cabbage, by truck owned 
and operated by Leon Nethers. 

6. At 6:15 A.M. on March 29, 1957, respondent wired the 
broker as follows: “LOAD CABBAGE FROM WILLIAMS NOT 
HERE YET. OUR UNDERSTANDING LOAD TO HAVE 
BEEN HERE FOR THURSDAY OR FRIDAY’S BUSINESS 
AND FRIDAY’S BUSINESS ALREADY OVER. PLEASE 
HAVE SHIPPER MAKE OTHER DISPOSITION.” 
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7. On the morning of March 29, 1957, the truck driver called 
respondent by long distance telephone, reported his location, and 
indicated that he would be unable to arrive at destination until 
approximately 6 hours later. Respondent instructed the driver 
to wait for further instructions. 

8. Upon being informed that respondent was unwilling to 
accept the cabbage because of delayed arrival, complainant con- 
tacted the truck driver and diverted the shipment to St. Louis, 
Missouri. The load of cabbage was consigned to G. A. Marsh 
Company at St. Louis, and was sold for net proceeds of $1,325.15, 
or $241.80 less than the original contract price. 

9. The shipper, Walter Williams Produce Company, assigned 
to complainant, The Kaw Valley Produce Co., Inc., all of its right, 
title and interest in and to the claim against respondent here in- 
volved. 

10. An informal complaint was filed on December 23, 1957, 
which was within 9 months after accrual of the alleged cause of 
action. 


CONCLUSIONS 


Complainant’s claim is based on the alleged wrongful refusal 
by respondent to accept the shipment of cabbage. Complainant 
contends that there was no provision in the contract for arrival 
at any certain time, other than regular schedule. Respondent 
says that it was agreed the cabbage would arrive by 4 A.M. on 
Friday morning, March 29. The weight of the evidence appears 
to support respondent’s position. The broker told the Department 
(Exhibit 3, Rep. of Inv.) that complainant’s Sam Cohen con- 
firmed the order for 4 A.M. delivery and assured him that the 
cabbage would be delivered on time, and also later reassured him 
that the schedule would be met. Respondent says the deadline 
was 4 A.M., which is not an unreasonable specification in view 
of the 5 A.M. opening time of the market. It is also reasonable 
to assume that respondent would require delivery in time for the 
Friday morning market, since the market was closed on Saturday 
and Sunday, and it would hardly be the act of a prudent busi- 
nessman to order a shipment of perishable produce to arrive at a 
time which would require holding it over a week-end before it 
could be sold. 

There is a discrepancy between the statements of the truck 
driver and respondent as to when and where the driver telephoned 
respondent. The driver stated that he called respondent ‘on 
early morning of March 29th ’57, approx. 4 o’clock am, from 
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Effingham IIl, and told them where I was & that I would have 
the load of cabbage @ their place within 5 to six hours.” Re- 
spondent, however, states that the first call it received from the 
driver was at 7 A.M. from Mt. Vernon, Illinois, which respondent 
says is about 275 miles from Chicago, and that the driver stated 
the truck had broken down and he could not arrive in Chicago 
until late afternoon on Friday, March 29, or Saturday morning, 
March 30. Respondent says it received a second call from the 
driver from Effingham, Illinois, several hours later, and was in- 
formed that the shipment would be in Chicago within approxi- 
mately 6 hours. Regardless of the time of the telephone call, or 
calls, whether at 4 A.M. or at 7 A.M., it is obvious that the 
cabbage could not be delivered in accordance with the contract 
specification for arrival in time for the Friday morning market, 
which opened at 5 A.M. Complainant has not denied or even 
mentioned the truck breakdown. In any event, whatever the 
cause of delay in transit, it was the shipper’s responsibility, under 
the arrival time specification. 

On the basis of the evidence, we must conclude that the shipper 
failed to make delivery or tender of the cabbage in accordance 
with the terms of the contract. Respondent, therefore, was en- 
tirely within its rights in refusing delivery of the cabbage. It 
follows that respondent is not indebted to complainant in any 
amount. The complaint should be dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 


(No. 5875) 


F. C. LONG v. CR PRODUCE COMPANY, INC. PACA Docket No. 
7518. Decided April 1, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Mr. Charles H. Dorsett, of Troy, North Carolina, for complainant. Mr, A. 
D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed on January 2, 1959. Complainant 
seeks an award of reparation in the amount of $636.90, which is 
alleged to be the total purchase price of two truckloads of peaches 
sold by complainant to respondent on or about August 29, 1958. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon re- 
spondent on January 16, 1959. A copy of the report of investiga- 
tion was served upon complainant on January 15, 1959. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respondent 
has not filed an answer. The issuance of an order is, therefore, 
authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant is an individual, F. C. Long, whose address is 
Post Office Box 293, Candor, North Carolina. 

2. Respondent, CR Produce Company, Inc., is a corporation 
whose address is Post Office Box 991, Binghamton, New York. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 

3. On or about August 29, 1958, in the course of interstate 
commerce, complainant sold to respondent two truckloads of bulk 
peaches amounting to a total of 579 bushels at $1.10 per bushel 
f.o.b. Martinsburg, West Virginia, or for a total purchase price 
of $636.90. 

4. On or about August 29, 1958, complainant shipped from 
Martinsburg, West Virginia, to respondent at Binghamton, New 
York, peaches meeting the specifications of the contract. Re- 
spondent accepted the peaches. 

5. The total purchase price of the two truckloads of peaches 
is $636.90. No part of this amount has been paid by respondent 
to complainant. 

6. The formal complaint was filed on January 2, 1959, which 
was within 9 months after the cause of action accrued. 
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CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay to complainant the total purchase 
price for the two truckloads of peaches is in violation of section 
2 of the act. Complainant should be awarded reparation in the 
amount of $636.90 with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $636.90, with interest thereon 
at the rate of 5 percent per annum from October 1, 1958, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5876) 


MARTIN ORCHARDS, INC. v. ARTHUR PAOLI & SON. PACA Docket 
No. 7468. Decided April 1, 1959. 


Admission of Liability—Reparation 


Respondent, who admits liability, is ordered to pay to complainant the 
amount due. 


Complainant and respondent, pro se. Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on June 25, 1958, and the formal 
complaint was filed on November 5, 1958. Complainant alleges 
therein that in August 1957 it sold to respondent 500 30-pound 
tins of frozen cherries; that complainant delivered cherries to 
respondent in compliance with the contract and that respondent 
accepted the shipment; but that respondent has failed to pay a 
balance due and owing on the purchase price of $1697.23. 

A copy of the formal complaint and a copy of the report of 
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investigation prepared by the Department were served upon 
respondent on December 29, 1958. A copy of the report of in- 
vestigation was served upon complainant on December 27, 1958. 
Respondent’s answer to the complaint was in the form of a letter 
received by the Department on January 2, 1959, in which re- 
spondent, in substance, admitted liability to complainant for the 
indebtedness claimed. 

Complainant did not file an opening statement but requested 
that its verified complaint and attached exhibits be considered 
its opening statement. Respondent did not file an answering 
statement. 


FINDINGS OF FACT 


1. Complainant, Martin Orchards, Inc., is a corporation whose 
address is Route +1, Sturgeon Bay, Wisconsin. 

2. Respondent is a partnership composed of Arthur Paoli 
and Stephen Paoli, doing business as Arthur Paoli & Son, whose 
address is 520 Sixth Street, Rockford, Illinois. At the time of 
the transaction involved herein, respondent was licensed under 
the act. 

8. On or about July 31, 1957, in the course of interstate com- 
merce, complainant, acting through its broker, Hanson Food 
Sales, Inc., of 4955-A W. Fond du Lac Avenue, Milwaukee, Wis- 
consin, sold to respondent 500 30-pound tins of frozen R.T.P. 
cherries, Martin brand, at an agreed total price of $2,100, plus 
freight charges of $97.23, with payment by respondent to be made 
to complainant in accordance with the following terms: Freight 
costs of $97.23, plus 20% of $2,100, to be paid to complainant 
upon receipt by respondent of the invoice; the balance to be 
paid in installments, 25% on October 1, 1957, 25% on January 1, 
1958, and the remainder no later than March 1, 1958. 

4. Cherries meeting contract requirements were shipped by 
complainant via truck on July 31, 1957, from Green Bay, Wis- 
consin, to respondent at its place of business in Rockford, Illinois. 
The cherries were accepted on arrival in Rockford by Henry J. 
Hobba, respondent’s Sales and Credit Manager, who indicated 
such acceptance by signing the bill of lading (No. 7177) which 
accompanied the load. 

5. Respondent has paid $600 to complainant on account of 
this transaction. 

6. The informal complaint was filed on June 25, 1958, which 
was within 9 months after the cause of action herein accrued. 
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CONCLUSIONS 


Respondent does not deny that it is indebted to complainant 
for the balance of the purchase price for this shipment of cher- 
ries, but simply states that it is financially unable to make pay- 
ment at this time. 

The inability of respondent to pay an admitted indebtedness 
is no defense in an action by complainant for the purchase price. 
E. A. Brown v. Manas Brothers, Inc., 17 A.D. 645; Wade Hatcher 
and D. C. Holland v. Pre-Pac Food Co., 17 A.D. 936. The undis- 
puted purchase price of the cherries involved herein is $2,197.23, 
which includes freight charges. Respondent has paid $600 of 
this sum to complainant, leaving a balance due and owing on 
account of this transaction of $1,597.23. Respondent’s failure to 
pay this amount to complainant is a violation of section 2 of the 
act, for which reparation should be awarded in the amount of 
$1,597.23, with interest. 


ORDER 


Within 30 days from the date hereof, respondent shall pay to 
complainant, as reparation, the sum of $1,597.23, with interest 
thereon at the rate of 5 percent per annum from March 1, 1958, 
until paid. 

Copies of this order shall be served upon the parties. 


(No. 5877) 


MICHAEL J. McAULIFFE v. I. V. GROVE. PACA Docket No. 7534. 
Decided April 1, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro ce. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed on December 8, 1958. Complainant 
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seeks an award of reparation in the amount of $3,664, which is 
alleged to be the total purchase price of three trucklots of 
potatoes sold by complainant to respondent on or about April 
30, 1958. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on February 3, 1959. A copy of the report of in- 
vestigation was served upon complainant on February 4, 1959. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respondent 
has not filed an answer. The issuance of an order is, therefore, 
authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant is an individual, Michael J. McAuliffe, whose 
address is Star Route, Malin, Oregon. 

2. Respondent is an individual, Ira Vergil Grove, doing busi- 
ness as I. V. Grove, whose address is 6700 Amigo Avenue, Reseda, 
California. At the time of the transaction involved herein, re- 
spondent was not licensed under the act, but was subject to 
license. 

38. On or about April 30, 1958, in the course of interstate com- 
merce, complainant sold to respondent 1,134 100-pound sacks of 
U.S. No. 1 potatoes at $3 per hundredweight and 131 100-pound 
sacks of U.S. No. 2 potatoes at $2 per hundredweight, or for a 
total purchase price of $3,664 f.o.b. Malin, Oregon. 

4. On or about May 2, 1958, complainant shipped from Malin, 
Oregon, to respondent at Los Angeles, California, potatoes meeting 
the specifications of the contract. Respondent accepted the 
potatoes. 

5. The total purchase price of the three trucklots of potatoes 
is $3,664. No part of this amount has been paid by respondent 
to complainant. 

6. The formal complaint was filed on December 8, 1958, which 
was within 9 months after the cause of action accrued. 
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CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay to complainant the total purchase 
price of the three trucklots of potatoes is in violation of section 
2 of the act. Complainant should be awarded reparation in the 
amount of $3,664, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $3,664, with interest thereon 
at the rate of 5 percent per annum from June 1, 1958, until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5878) 


L. R. MorRIS PRODUCE EXCHANGE v. CASH PRODUCE WHOLESALE. 
PACA Docket No. 7517. Decided April 1, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an 
admission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed on December 22, 1958. Complain- 
ant seeks an award of reparation in the amount of $2,196.76, 
which is alleged to be the balance of the total purchase price of 
8 trucklots of fruits and vegetables sold by complainant to re- 
spondent during June of 1958. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on January 17, 1959. A copy 
of the formal complaint and a copy of the report of investigation 
were served upon respondent on February 26, 1959. 
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At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respond- 
ent has not filed an answer. The issuance of an order is, there- 
fore, authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Thomas R. 
Morris and Leroy R. Morris, doing business as L. R. Morris Pro- 
duce Exchange, whose address is State Farmers Market, Post 
Office Box 9502, Columbia, South Carolina. 

2. Respondent is an individual, Benjamin S. Orrell, Jr., doing 
business as Cash Produce Wholesale, whose address is 1203 Don 
Avenue, Winston-Salem, North Carolina. At the time of the 
transactions involved herein, respondent was licensed under the 
act. 

38. During June 1958, in the course of interstate commerce, 
complainant sold to respondent eight trucklots of fruits and 
vegetables for a total purchase price of $2,209.75 f.o.b. Columbia, 
South Carolina. 

4. During June 1958, complainant delivered fruits and vege- 
tables meeting the requirements of the contracts to respondent 
at Columbia, South Carolina. Respondent transported the fruits 
and vegetables by truck to Winston Salem, North Carolina. 
Respondent accepted the commodities. 

5. The total purchase price of the fruits and vegetables is 
$2,209.75. Respondent has paid $12.99 on account, thereby 
leaving a balance of $2,196.76, due and owing by respondent to 
complainant. 

6. A formal complaint was filed on December 22, 1958, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 


Respondent’s failure to pay to complainant the total purchase 
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price of the shipments of fruits and vegetables is in violation of 
section 2 of the act. Complainant should be awarded reparation 
in the amount of $2,196.76, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,196.76, with interest there- 
on at the rate of 5 percent per annum from July 1, 1958, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5879) 


OscAR ROKKE v. HIGGINS POTATO Co. PACA Docket No. 7287. 
Decided April 1, 1959. 


Guaranty of Sound Delivery—Failure to 
Prove Breach of Contract 


On the basis of the evidence submitted, it is concluded that respondent has 
failed to establish any breach of the guaranty and respondent is liable to 
complainant for the total contract price. 


Mr. A. A. Trost, of Warren, Minnesota, for complainant. Respondent pro se. 
Mr. George R. Springborg, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed on March 12, 1958. Complainant 
seeks to recover $800, which is alleged to be the total purchase 
price of two carloads of potatoes sold and delivered to respondent 
on or about October 2, 1957. 

A copy of the report of investigation made by the Department 
was served upon complainant on April 25, 1958. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on April 29, 1958. 

Respondent filed an answer on May 16, 1958, alleging that 
although the contract of sale was oral, there was a written con- 
firmation of it signed by both parties wherein complainant guaran- 
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teed sound delivery at destination, which complainant knew would 
be either Chicago or Kansas City. Respondent denies that it 
violated the act or that it owes complainant the amount claimed. 
An oral hearing was requested by respondent. 

An oral hearing was held at East Grand Forks, Minnesota, 
on September 11, 1958. Complainant was represented by counsel. 
Lyle W. Currie and William A. Borchardt testified for complain- 
ant. Respondent was represented at the hearing by Martin 
Lohn, its authorized representative and a former employee, who 
also testified on respondent’s behalf. Complainant filed a brief 


in support of his claim. 


FINDINGS OF FACT 


1. Complainant is an individual, Oscar Rokke, whose address 
is Newfolden, Minnesota. 

2. Respondent is a partnership composed of Roy L. Higgins 
and George L. Higgins, doing business as Higgins Potato Co., 
whose address is 111 North Fourth Street, East Grand Forks, 
Minnesota. At the time of the transaction complained of herein, 
respondent was licensed under the act. 

38. On October 2, 1957, in the course of interstate commerce, 
complainant sold to respondent two carloads of Irish Cobbler 
potatoes, car ART 17819 containing 400 100-pound bags of U.S. 
Commercial Grade, Size A, and car ART 27594 containing 400 
100-pound bags of U.S. No. 2, Size A, at $1 per bag, f.o.b. New- 
folden, Minnesota, or for a total purchase price of $800. At 
the time of sale Martin Lohn, respondent’s office manager and 
buyer, prepared a confirmation of purchase in writing describing 
the quantity of potatoes in each car as 360 hundredweight and 
containing the provision, “Seller guarantees sound delivery. Pro- 
tects buyer against Blight & field frost.” This confirmation was 
signed by Lohn, as buyer, and Oscar Rokke, as seller. 

4. The potatoes in each car were federally inspected at load- 
ing point, Newfolden, Minnesota, on October 2, 1957. Car ART 
17819 was certified as grade U. S. Commercial, Size A, 2 inches 
minimum, average approximately 80% U.S. No. 1 quality, and 
car ART 27954 was certified as grade U.S. No. 2, size A, 2 inches 
minimum, approximately 75% U.S. No. 1 quality. Each load 
had less than one percent soft rot. The short form inspection 
certificates were shown to Lohn by complainant prior to the sale. 

5. On October 2, 1957, pursuant to the foregoing contract, 
complainant shipped the two carloads of potatoes from Newfolden, 
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Minnesota, consigned to respondent at Minneapolis, Minnesota. 
Each bill of lading contained the instruction, “Vents Open.” 


6. On October 4, 1957, both cars were diverted by respondent 
from Minneapolis, Minnesota, to itself at Omaha, Nebraska, and 
at Omaha the cars were again diverted by respondent to itself at 
Kansas City, Missouri. 

7. The cars arrived at Kansas City, Missouri, at 5:25 a.m. on 
Friday, October 11, 1957. By telegram dated October 14, 1957, 
respondent requested Frank Kenworthy Co., Kansas City, Mis- 
souri, to order Government inspection on both carloads. On 
October 14, 1957, respondent informed complainant the potatoes 
were in trouble in Kansas City, Missouri, and were being in- 
spected. 


8. Federal inspection was ordered on October 14 at 2:24 p.m. 
The next day at 12:30 p.m. and 11:35 a.m., respectively, the 
potatoes in car ART 17819 and car ART 27954 were federally 
inspected at Kansas City, Missouri, restricted to condition only. 
At the time of the inspections, the hatch covers on both cars 
were closed, the plugs in, and bunkers empty. The condition 
of the potatoes in car ART 17819 was certified as follows: 


“From 2 tc 7%, average 5% various soft rots, mostly Slimy 
Soft Rot and Late Blight Rot in various states, mostly ad- 
vanced. Remainder stock generally firm.” 


With respect to the condition of the potatoes in car ART 27954, 
the inspection certificate stated: 


“From 3 to 6% average 4%, various soft rots, mostly Late 
Blight Rot and Slimy Soft Rot in advanced stages. Re- 
mainder stock generally firm.” 


9. By telegram dated October 17, 1957, respondent authorized 
Frank Kenworthy Co., Kansas City, Missouri, to sell both carloads 
of potatoes to best advantage. On that same date, the potatoes 
were sold by Frank Kenworthy Co., for respondent’s account to 
Malcolm Haseltine Co., Springfield, Missouri, on a delivered 
Kansas City basis for $1.35 per hundredweight, less freight. 
Also on that date, respondent wrote a letter to complainant stat- 
ing that according to the inspections at Kansas City, Missouri, 
the potatoes on which complainant guaranteed sound delivery 
averaged 4 percent to 5 percent soft rot, and respondent therefore 
was handling them to best advantage for complainant’s account. 
This letter concluded: 

“We are sorry your potatoes arrived showing Soft Rot but 
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it must have been caused by Field Frost or Blight over which 
we had no control.” 

10. Respondent received payment from Malcolm Haseltine 
Co. by check dated November 5, 1957, of the net proceeds of the 
sale of the two cars of potatoes in the amount of $125.04. 

11. Respondent has made no payment to complainant in con- 
nection with this transaction. 

12. The formal complaint was filed on March 12, 1958, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


It is undisputed that complainant contracted to sell to respond- 
ent one carload containing 400 100-pound bags of U. S. No. 2 
and one carload containing 400 100-pound bags of U. S. Com- 
mercial Grade Irish Cobbler potatoes at $1 per hundredweight, 
f.o.b. Newfolden, Minnesota. However, respondent vigorously 
urges that the contract between the parties further included an 
express warranty that complainant would guarantee sound 
delivery and would protect respondent against blight and field 
frost at destination, which would be Kansas City, Missouri, or 
Chicago, Illinois, and that this express warranty was breached 
by complainant when the potatoes were found at Kansas City, 
Missouri, to have an average of 4 percent and 5 percent respec- 
tively, of “various soft rots, mostly Slimy Soft Rot and Late 
Blight Rot in various stages, mostly advanced.” To establish 
the existence of the express warranty contended for, respondent 
relies upon the testimony of Lohn and the written confirmation 
prepared by Lohn and signed by Oscar Rokke as the seller and by 
Lohn, for respondent as the buyer. Above the signatures ap- 
pears the following words in ink: “Seller guarantees sound 
delivery. Protects buyer against Blight & field frost.” Lohn 
testified that he read the confirmation to Rokke and that Rokke 
read it himself. Rokke denied that he orally agreed to such 
guarantee. While Rokke admits signing the confirmation, he 
testified that he did not pay much attention to it. He also testi- 
fied that Lohn said to bill the cars to respondent in Minneapolis 
but that nothing was said as to where the cars would be diverted. 

Admittedly, there was some discussion during the negotiations 
of Rokke and Lohn concerning soft rot, blight and field frost in 
complainant’s potatoes. It is probable, therefore, that the guaran- 
tee was orally agreed upon and confirmed in writing. But even 
if there was no oral guarantee, when both parties immediately 
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following the negotiations signed the confirmation which clearly 
stated such guarantee, it became part of the contract. While 
the evidence is conflicting as to whether any destination other 
than Minneapolis was mentioned during the negotiations, it is clear 
that both parties understood that Minneapolis was merely a diver- 
sion point and that the potatoes would be diverted to more dis- 
tant points, such as Kansas City or Chicago. It is concluded that 
the guarantee applied to Kansas City. 


A more difficult question is whether there was a breach of the 
guarantee. It appears to be respondent’s position that 4 percent 
decay at Kansas City is excessive for sound arrival. On the 
other hand, complainant contends that the deterioration found at 
Kansas City arose by reason of respondent’s negligent handling 
in transit, including the holding of the carloads at Omaha for 
three days. Complainant also points out that the potatoes were 
not inspected until four days after the date of arrival, October 
11, 1957. 

The evidence establishes that the carloads were more than eight 
days in transit from shipping point to Kansas City, including 
the three days at Omaha, whereas the scheduled time for a direct 
movement is four or five days. Respondent argues that it is 
customary to hold potatoes at some point in transit and further 
it has had potatoes arrive without complaint after being two weeks 
in transit. It is entirely possible, however, that the potatoes 
deteriorated while being held on track at Omaha for three days. 
It is our opinion that the guarantee required respondent to ship 
the potatoes without any unreasonable delay in transit. If this 
had been done the potatoes would have arrived at Kansas City 
on or about October 7, 1957, whereas they actually arrived the 
morning of October 11, 1957. The evidence shows that federal 
inspection was ordered on October 14 at 2:24 P.M. and the in- 
spections were made on October 15, 1957. The fact that the 
carloads had 4 and 5 percent rot on October 15, 1957, does not 
establish that they had the same amounts on October 7 or even 
on October 11, 1957. The probability is that the deterioration 
was less. Since the amount of deterioration on October 7, 1957, 
is unknown, it is impossible to say that there was a breach of 
the guarantee. On the basis of the evidence submitted, it is 
concluded that respondent has failed to establish any breach of 
the guarantee. 


Having accepted the two carloads of potatoes, and having failed 
to establish any breach of contract by complainant, respondent is 
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liable to complainant for the total contract price of $800. Re- 
spondent’s failure to pay such purchase price is in violation of 
section 2 of the act. Complainant should be awarded reparation 
in the amount of $800, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $800, with interest thereon 
at the rate of 5 percent per annum from November 1, 1957, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5880) 


MICHAEL-SWANSON-BRADY OF MOORHEAD, INC. v. BIG STONE CAN- 
NING COMPANY. PACA Docket No. 7398. Decided April 3, 
1959. 


Jurisdiction of the Secretary—Dismissal 


Since complainant failed to prove that the transaction was in interstate 
commerce, the complaint is dismissed for lack of jurisdiction. 


Complainant and respondent, pro se. Miss Lenore H. Langford, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
By formal complaint filed on August 27, 1958, complainant seeks 
to recover the sum of $81, alleged to be the balance of the pur- 
chase price of two truckloads of potatoes sold to and accepted 
by respondent in February 1958. 

A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon respond- 
ent on September 5, 1958. On the same date, a copy of the report 
of investigation was served upon complainant. Respondent filed 
an answer on September 22, 1958, admitting the purchase of a 
quantity of potatoes from complainant at the price alleged in 
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the complaint, but contending that the respondent was to make a 
deduction from the invoice price “for dirt, rock, and potatoes 
that were unfit for use.” Respondent further pleaded an accord 
and satisfaction by reason of complainant’s acceptance of re- 
spondent’s check for less than the contract price. 


Since the amount claimed in this proceeding is less than $500, 
the issues are being determined in accordance with the shortened 
method of procedure provided for in section 47.20 of the rules of 
practice. Pursuant to such procedure, complainant filed an open- 
ing statement on October 27, 1958. Respondent filed an answer- 
ing statement on November 14, 1958, and complainant’s statement 
in reply was received November 28, 1958. 


FINDINGS OF FACT 


1. Complainant, Michael-Swanson-Brady of Moorhead, Inc., 
is a corporation whose address is P. O. Box 485, Moorhead, Min- 
nesota. 


2. Respondent, Big Stone Canning Company, is a corpora- 
tion whose address is Ortonville, Minnesota. At the time of the 
transaction involved herein, respondent was licensed under the 
act. 


3. On or about February 10, 1958, complainant sold to re- 
spondent 600 100-pound bags of Size B potatoes for canning or 
processing within the State of Minnesota. The agreed price of 
the potatoes was 75 cents per bag, or a total contract price of 
$450, f.0.b. Nielsville, Minnesota. 


4. On February 18, 1958, respondent picked up at complain- 
ant’s warehouse at Nielsville, Minnesota, in its own truck, 300 
bags of potatoes. On February 19, 1958, respondent picked up 
at complainant’s warehouse, in its own truck, the remaining 300 
bags. Respondent transported the potatoes to Ortonville, Min- 
nesota. 


5. On or about March 6, 1958, respondent sent complainant its 
check in the amount of $369, accompanied by a statement pre- 
pared by respondent showing the total invoice price of $450 and 
a deduction of 18%, or $81, made by respondent, which was de- 
signated as “Dockage.” 

6. Complainant cashed respondent’s check and demanded pay- 


ment of the remaining $81. Respondent has failed and refused 
to pay the balance of $81. 
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7. The formal complaint was filed on August 27, 1958, which 
was within 9 months after the alleged cause of action herein 
accrued. 


CONCLUSIONS 


Complainant alleged in the formal complaint that on or about 
February 10, 1958, complainant sold to respondent 600 sacks 
of Size B potatoes “contemplating that said potatoes would be 
canned and the processed products shipped in interstate com- 
merce”. Respondent admitted certain portions of the allegations 
of the complaint but denied the remainder thereof, including the 
portion quoted above. 

The jurisdiction of the Secretary of Agriculture under the act 
extends only to transactions in interstate or foreign commerce. 
Section 1 (8) o the act (7 U.S.C. 499a (8)) provides as follows: 


“A transaction in respect of any perishable agricultural com- 
modity shall be considered in interstate or foreign commerce 
if such commodity is part of that current of commerce usual 
in the trade in that commodity whereby such commodity 
and/or the products of such commodity are sent from one 
State with the expectation that they will end their transit, 
after purchase, in another, including, in addition to cases 
within the above general description, all cases where sale 
is either for shipment to another State, or for processing 
within the State and the shipment outside the State of the 
products resulting from such processing. .. .” 


Complainant had the burden of proving the allegations of the 
formal complaint, including the allegation that the transaction was 
in interstate commerce. The record is devoid of any evidence, 
other than the complaint, that the potatoes after purchase were 
transported out of the State of Minnesota in fresh or canned 
form, or that such movement was contemplated by the parties 
at the time of the transaction. Therefore, it is concluded that 
complainant has failed to sustain the burden of proving that the 
transaction was in interstate commerce within the meaning of 
the act and that the complaint should be dismissed for lack of 
jurisdiction. In view of this conclusion, the substantive issues 
raised herein have not been considered. 


ORDER 


The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 
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(No. 5881) 


FRUITCREST CORPORATION v WESTCO PrRoDUCTS. PACA Docket 
No. 7108. Decided April 6, 1959. 


Rejection Without Reasonable Cause—Failure to 
Sustain Burden of Proof—Dismissal 


Since complainant failed to prove that the produce shipped met the grade 
requirements of the contract, there is no basis for finding that respond- 
ent’s rejection was without reasonable cause, and the complaint is 
dismissed. 


Rubenstein & Breger, of New York, New York, for complainant. Respondent 
pro se. Mr. John S. Griffin, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on November 28, 1956, and the 
formal complaint was filed on July 2, 1957. Complainant seeks 
an award of reparation in the amount of $1,200, which it alleges 
was its loss on a sale of 60,000 pounds of frozen cherries sold 
to respondent. 


A copy of the report of investigation prepared by the Depart- 
ment, together with a copy of the complaint, was served upon 
respondent on August 12, 1957. <A copy of the report of in- 
vestigation was served upon complainant on August 9, 1957. 


Respondent filed an answer in which it denies that it was 
licensed, or subject to license, under the Perishable Agricultural 
Commodities Act, 1930, as amended, and further denies that it 
purchased any cherries from complainant, or entered into any 
valid contract for the purchase of cherries from complainant. 
The answer alleges that the cherries shipped by complainant 
were not of the quality referred to in the sales memorandum 
attached to the complaint; that the routing in transit requested 
by the broker was not followed; and that it was complainant and 
not respondent who rejected the shipment and directed the storage 
company to deliver the cherries to the Southern Pacific Railway, 
the delivering carrier. Respondent contends that complainant 
released and discharged respondent of all claims by selling the 
cherries to the railroad company and by allowing a credit against 


FRUITCREST CORP. v. WESTCO PRODUCTS 387 
Cite as 18 A.D. 386 


the invoice price as shown by complainant’s invoice attached to 
the complaint. 

An oral hearing was held at Los Angeles, California, on May 
13, 1958. Complainant did not appear at the hearing, but at its 
request the presiding officer offered in evidence the exhibits 
attached to the complaint, together with the deposition of com- 
plainant’s general manager. Respondent appeared through one 
of its partners and presented three witnesses. 


FINDINGS OF FACT 


1. Complainant, Fruitcrest Corporation, is a corporation 
whose address is 103-109 South Sixth Street, Brooklyn, New 
York. 


2. Respondent is a partnership composed of Paul J. Ziegler, 
Allen S. Ziegler, and Raymond M. Ziegler, doing business as 
Westco Products, whose address is 1654 Long Beach Avenue, 
Los Angeles, California. At the time of the transaction involved 
in the complaint, respondent was not licensed under the act, but 
was subject to license. 


38. On or about August 22, 1956, respondent entered into an 
agreement to purchase from complainant 2,000 thirty-pound tins 
of 5x1, Grade C, R.S.P. Montmorency cherries at 19-14 cents 
per pound. The contract was negotiated by Webster & Kendall 
Co., which issued a sales memorandum confirming the sale. The 
sales memorandum provided that the grade certificate should 
be attached to the invoice, and that the cherries were to be 
shipped immediately to the Los Angeles Cold Storage at Los 
Angeles, California. The sale was made f.o.b. New York State 
and the terms of the sale were sight draft with delivery order 
attached, care Union Bank and Trust Company, 8th and Hill 
Streets. 


4. This sales memorandum was forwarded by Webster & 
Kendall Co. to both complainant and respondent. It contained 
a printed notation, “IF INCORRECT ADVISE IMMEDIATE- 
Le 


5. Morton Kendall, one of the partners of Webster & Kendall 
Co., stated that the sales memorandum truly reflected the terms 
of the agreement that was entered into between complainant and 
respondent in this matter. Respondent did not advise complain- 
ant, or its broker, at any time that the terms of the memorandum 
were in error. 
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6. On or about September 6, 1956, complainant shipped in 
car NYMX 1013 from Sodus, New York, 2,000 thirty-pound tins 
of frozen cherries. The cherries were consigned to complainant 
in care of the Los Angeles Ice and Cold Storage Company, Los 
Angeles, California. 

7. The car of cherries referred to in Finding 6 arrived at 
Los Angeles, California, on September 18, at which time the 
Los Angeles Ice and Cold Storage Company notified respondent 
of its arrival. The storage company unloaded the cherries into 
cold storage space where, on the following day, the cherries were 
inspected by Paul Ziegler, Connie McNeill, Superintendent of the 
cold storage company, and Morton Kendall. 


8. The shipment was inspected by E. J. Wickham, an inspector 
for the Union Pacific Railroad. The inspection report of Wick- 
ham is as follows: 


“Car loaded solid, three high and ten wide, each end four 
high, about one-half of car. Shift from each end, B end, 
three and one-half feet; A end, two and one-half feet. Top 
materials fell down in back and mashed. Most damage in 
ends, little in doorway. Tins raised eight inches at break 
from four high to three. Two-thirds of lids off. Top layer, 
tins badly mashed and bent. Some shortage, cherries ap- 
pear hard frozen on top of tins, but approximately one-half 
way down shows excessive amount of syrup. This would 
indicate drop in temperature some place from origin to desti- 
nation. 32 tins, weight gross 930 pounds; Lot 96509, 96521, 
96522, 196 tins, dents.” 


9. On August 24, United States Department of Agriculture 
Certificate No. C-107431 was issued on Lot No. 138 of red sour, 
pitted cherries stored at Sodus Cold Storage, Sodus, New York, 
covering 1,000 thirty-pound cans of fresh frozen R.S.P, Mont- 
morency cherries. The certificate indicates that the cherries 
were U.S. Grade A or U.S. Fancy, Score: 86 to 92 points. The 
cherries in this lot were further identified by sub-lot numbers 
736 (561 cans) and 735 (439 cans). The certificate shows that 
the sub-lot numbers “736” and “735” were stamped on the side 
seams of the cans in the respective sub-lots. 

10. On August 29, 1956, United States Department of Agri- 
culture Certificate No. C-—107482 was issued covering the in- 
spection of Lot No. 218, consisting of 1,000 thirty-pound cans, 
“Burns Fresh Frozen RSP Montmorency Cherries,” stored at 
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Sodus Cold Storage, Sodus, New York. The certificate shows 
the cherries to be U. S. Grade C or U. S. Standard, Score: 82 to 
89 points. The cherries in this lot were further identified by 
sub-lot numbers MP 29 (700 cans) and MP 30 (300 cans). The 
certificate shows that the sub-lot numbers “MP 29” and “MP 30” 
were stamped on the side seams of the cans in the respective 
sub-lots. 

11. Respondent failed and refused to take delivery of the 
cherries. 

12. On September 27, 1956, complainant sent a telegram to 
the Los Angeles Cold Storage Company reading: 


“PLEASE HONOR INSTRUCTIONS OF SOUTHERN 
PACIFIC ON CONTENTS OF CAR NYMX 1013, 2,000 
TINS OF CHERRIES.” 


On September 28, 1956, Los Angeles Ice and Cold Storage Com- 
pany received a letter from the Southern Pacific Railway advis- 
ing them that they were to honor any disposal instructions en- 
tered by Webster & Kendall Co., with regard to the disposal of 
the frozen cherries shipped by Fruitcrest Corporation in car 
NYMX 1013. 

13. Complainant filed a claim with the originating carrier, 
New York Central Railroad, for the invoice price of the cherries, 
$11,700, and on or about April 2, 1957, complainant settled its 
claim with the New York Central Railroad for the sum of $10,500. 

14. The informal complaint was filed on November 28, 1956, 
which was within 9 months after the alleged cause of action 
accrued. 


CONCLUSIONS 


There appear to be two issues for determination in this pro- 
ceeding. The first one is, was there a valid contract entered into 
between complainant and respondent for the sale and purchase 
of the 2,000 thirty-pound tins of frozen cherries. It is our con- 
clusion that there was. 

A copy of a letter from Webster & Kendall Co. to complainant, 
dated August 22, 1956, with which was enclosed a copy of the 
sales memorandum, is attached to the complaint. These two 
documents were admitted into evidence over the objections of the 
respondent that they had not been properly identified. Later 
in the hearing, however, they were identified by Morton Kendall, 
who stated that the memorandum of sale “truiy reflects the 
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transaction negotiated between Mr. Zeigler and the Fruitcrest 
Corporation.” According to the memorandum of sale, complain- 
ant was to ship immediately to Los Angeles Cold Storage, 2,000 
thirty-pound tins of 5x1, Grade C, R.S.P. Montmorency cherries. 
The sale was f.o.b. New York State and the sales memorandum 
contained the notation, “Please attach Grade Certificate to In- 
voice.” 

Respondent contends that inasmuch as there was no written 
agreement covering the transaction, the contract was not valid 
under the California Statute of Frauds. It has long since been 
settled that the California Statute of Frauds is procedural and 
will not affect a determination under the Perishable Agricul- 
tural Commodities Act. John P. Hanson Co. v. Pacific Produce, 
12 A. D. 898; F. H. Hogue, Inc. v. Pacific Cherry & Fruit Co., 13 
A. D. 900; Rothenberg v. Rothstein, 183 F. 2d 524 (8rd Cir. 1950). 

There was a valid contract entered into between complainant 
and respondent for the sale and purchase of the cherries in- 
volved. 

The second question is whether complainant has shown that it 
complied with the terms of the contract. There was attached 
to the complaint a copy of the invoice which complainant alleges 
was forwarded to respondent. This was admitted in evidence 
over respondent’s objection that it had not been properly identi- 
fied. The invoice indicates that two United States Department 
of Agriculture Grade Certificates, together with other documents, 
were attached. Official notice is taken of these two United States 
Department of Agriculture inspection certificates, inasmuch as 
they are official documents of the United States Department of 
Agriculture. 

One of the inspection certificates referred to covers an inspec- 
tion of a lot of 1,000 cans of frozen cherries at Sodus Cold Storage 
at Sodus, New York, which was made approximately two weeks 
before the cherres covered by the contract were shipped to re- 
spondent. The inspection of the other lot (1,000 cans) was made 
at the same location five days later. Other than the reference to 
the certificate numbers in complainant’s invoice there is nothing 
that identifies the cherries that were shipped to the respondent 
as being the same cherries that were covered by the two inspec- 
tion certificates. 

The certificates show that the cherries inspected graded U. S. 
Grade A for one lot of 1,000 cans and U. S. Grade C for the other 
lot of 1,000 cans. The contract called for “Grade C” cherries, 
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so if the cherries shipped were the ones covered by the inspection 
certificates it would be evident that complainant complied with 
this provision of the contract. Evidence was introduced at the 
hearing to the effect that the cherries received at Los Angeles 
did not meet Grade C requirements. Although there was also 
evidence that the cherries upon arrival were not properly frozen, 
we doubt that the grade would have changed in transit. 

Complainant has the burden of proving that the cherries 
shipped met the grade requirement of the contract. Complain- 
ant has failed to sustain that burden of proof. Accordingly, we 
have no basis for concluding that respondent’s rejection of the 
cherries was without reasonable cause. The complaint should 
be dismissed. 


ORDER 


The complaint is dismissed. 
Copies hereof shall be served upon the parties. 


(No. 5882) 


ARROW LETTUCE Co. v. CR PRODUCE COMPANY, INC. PACA 
Docket No. 7532. Decided April 8, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Mr. T. C. Curry, of Salinas, California, for complainant. Mr. A. D. McCollum, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed on January 13, 1959. Complainant 
seeks an award of reparation in the amount of $1,007.15, which 
is alleged to be the purchase price of a shipment of mixed vege- 
tables contained in car PFE 43914 sold by complainant to re- 
spondent on or about October 21, 1958. 

A copy of the report of investigation prepared by the Depart- 
ment was served upop complainant on January 30, 1959. A copy 
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of the formal complaint and a copy of the report of investigation 
were served upon respondent on February 2, 1959. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respond- 
ent has not filed an answer. The issuance of an order is, there- 
fore, authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant, Arrow Lettuce Co., is a corporation whose 
address is Post Office Box 778, Salinas, California. 

2. Respondent, CR Produce Company, Inc. is a corporation 
whose address is Post Office Box 991, Binghamton, New York. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 

3. On or about October 21, 1958, in the course of interstate 
commerce, complainant sold to respondent a carload of mixed 
vegetables. The quantities and commodities involved and the 
applicable prices are as follows: 


No. of Unit 

Packages Commodity Price Total 
146 lettuce $1.50 $ 219.00 
100 celery 1.75 175.00 
100 cellocarrots 2.50 250.00 
50 carrots 1.25 62.50 
75 peppers 3.25 243.75 
Top-ice 35.00 
Cooling 21.90 
Total $1,007.15 


4, On or about October 21, 1958, complainant shipped from 
Salinas, California, to respondent at Binghamton, New York, 
in car PFE 43914, mixed vegetables meeting the specifications of 
the contract. Respondent accepted the shipment. 

5. The purchase price of the carload of vegetables, plus the 
charges for top-ice and cooling, is $1,007.15. No part of this 
amount has been paid by respondent to complainant. 


——— 
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6. The formal complaint was filed on January 13, 1959, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the purchase price 
of the shipment of vegetables, plus charges for top-ice and cooling, 
is in violation of section 2 of the act. Complainant should be 
awarded reparation in the amount of $1,007.15, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,007.15, with interest thereon 
at the rate of 5 percent per annum from December 1, 1958, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5883) 


COLORADO POTATO GROWERS EXCHANGE v. GARLAND CORMIER. 
PACA Docket No. 7515. Decided April 8, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. .. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on October 9, 1958. A formal 
complaint was filed on November 24, 1958. Complainant seeks 
an award of reparation in the amount of $233.50, which is alleged 
to be the balance of the purchase price of a trucklot of potatoes 
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sold by complainant to respondent on or about February 17, 1958. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on January 19, 1959. A copy 
of the formal complaint and copy of the report of investigation 
were served upon respondent on January 24, 1959. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the complaint. 
Notwithstanding such notice, respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 


procedure. 


FINDINGS OF FACT 


1. Complainant, Colorado Potato Growers Exchange, is a 
corporation whose address is 2401 Larimer Street, Denver, Col- 
orado. 

2. Respondent is an individual, Garland Cormier, whose ad- 
dress is Sunset, Louisiana. At the time of the transaction in- 
volved herein, respondent was licensed under the act. 

3. On or about February 17, 1958,, in the course of interstate 
commerce, complainant sold to respondent 60 100-pound sacks 
of U. S. No. 1 McClure potatoes at $4.75 per hundredweight and 
10 100-pound sacks of U. S. No. 1 Russet potatoes at $4.85 per 
hundredweight, or for a total purchase price of $333.50 delivered 
Sunset, Louisiana. 

4. On or about February 18, 1958, complainant shipped from 
Monte Vista, Colorado to respondent at Sunset, Louisiana, pota- 
toes meeting the specifications of the contract. Respondent ac- 
cepted the potatoes. 

5. The purchase price of the potatoes is $333.50. Respondent 
has paid $100 on account, leaving a balance of $233.50 due and 
owing by respondent to complainant. 

6. An informal complaint was filed on October 9, 1958, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c)). 
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Respondent’s failure to pay to complainant the balance of the 
purchase price for the trucklot of potatoes is in violation of sec- 
tion 2 of the act. Complainant should be awarded reparation 
in the amount of $233.50, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $233.50, with interest thereon 
at the rate of 5 percent per annum from March 1, 1958, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5884) 


M. J. DuER & Co., INC. v. CHARLES BUSCH, JR. PACA Docket 
No. 75038. Decided April 9, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Mr. W. J. Vaughan, of Onley, Virginia, for complainant. Mr. A. D. McCollum, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed on December 11, 1958. Com- 
plainant seeks an award of reparation in the amount of $2,071.50, 
which is alleged to be the total purchase price of four truckloads 
of potatoes sold by complainant to respondent during July 1958. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on January 3, 1959. A copy of the report of investiga- 
tion was served upon complainant on January 5, 1959. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after service and that, in accordance with section 47.8 (c) 
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of the rules of practice, failure to file an answer would constitute 
a waiver of oral hearing and an admission of the facts alleged in 
the complaint. Notwithstanding such notice, respondent has not 
filed an answer. The issuance of an order is, therefore, author- 
ized without further procedure. 


FINDINGS OF FACT 


1. Complainant, M. J. Duer & Co., Inc., is a corporation whose 
address is Exmore, Virginia. 

2. Respondent is an individual, Charles Busch, Jr., whose 
addres is 41 Brooklyn Terminal Market, Brooklyn 13, New York. 
At the time of the transactions complained of herein, respondent 
was licensed under the act. 

3. During July 1958, in the course of interstate commerce, 
complainant sold to respondent four truckloads of U. 8. No. 1 
white potatoes for a total purchase price of $2,071.50, delivered 
Brooklyn, New York. 

4. On the dates of sale complainant shipped potatoes meeting 
the specifications of the contracts from Exmore, Virginia, to re- 
spondent at Brooklyn, New York. Respondent accepted the ship- 
ments of potatoes. 

5. The total purchase price of the four truckloads of potatoes 
is $2,071.50, no part of which has been paid by respondent to 
complainant. 

6. The formal complaint was filed on December 11, 1958, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure ot respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the amount due in 
connection with the purchase of the four truckloads of potatoes, 
is in violation of section 2 of the act. Complainant should be 
awarded reparation in the amount of $2,071.50, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,071.50, with interest there- 
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on at the rate of 5 percent per annum from August 1, 1958, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5885) 


HASTINGS POTATO GROWERS ASSOCIATION v. CR PRODUCE CoM- 
PANY, INC. PACA Docket No. 7530. Decided April 9, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Mr. William C. Hutchison, Sr., of Sanford, Florida, for complainant. Mr. 
A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed on December 5, 1958. Complain- 
ant seeks an award of reparation in the amount of $141.54, which 
is alleged to be the excess freight charges deducted by respondent 
in remitting on a carload of potatoes sold by respondent for com- 
plainant’s account during May 1958. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon re- 
spondent on January 26, 1959. A copy of the report of investiga- 
tion was served upon complainant on January 24, 1959. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after service and that, in accordance with section 47.8 (c) 
of the rules of practice, failure to file an answer would constitute 
an admission of the facts alleged in the complaint. Notwithstand- 
ing such notice, respondent has not filed an answer. The issuance 
of an order is, therefore, authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant, Hastings Potato Growers Asscciation, is a 
corporation whose address is Hastings, Florida. 
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2. Respondent, CR Produce Company, Inc., is a corporation, 
whose address is Post Office Box 991, Binghamton, New York. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 

3. On or about May 15, 1958, in the course of interstate com- 
merce, complainant shipped from Hastings, Florida, to respond- 
ent at Binghamton, New York, on a price arrival basis, 720 
50-pound sacks of U. S. No. 1 grade, Size A, Pontiac potatoes, 
contained in car FGE 55756. Respondent received and accepted 
the shipment. 

4. Respondent sold the potatoes and sent complainant an ac- 
count sales showing gross proceeds of $1218.50; deductions of 
$121.85 for commission, $16.65 for handling and $537.06 for 
freight, and net proceeds of $552.94. Respondent paid complain- 
ant the latter amount. The freight charges actually paid by re- 
spondent were $395.52, instead of $537.06. 


5. The gross proceeds of $1218.50 less the expenses of $534.02 
leaves net proceeds of $684.48. Deducting the amount paid of 
$552.94 leaves a balance of $131.54 due complainant from re- 
spondent. 


6. The formal complaint was filed on December 5, 1958, 
which within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c)). 


The account sales rendered by respondent to complainant was 
in error in two respects. First, there was a mistake in subtrac- 
tion of $10 so that the figure for net proceeds was shown as 
$552.94, whereas it should have been $542.94. Second, the actual 
freight charges paid by respondent were $395.52, instead of 
$537.06. The correct net proceeds are $684.48. Deducting the 
$552.94 paid by respondent leaves a balance due complainant of 
$131.54. 


Respondent’s failure to pay to complainant the amount due 
in connection with the carload of potatoes is in violation of sec- 
tion 2 of the act. Complainant should be awarded reparation in 
the amount of $131.54, with interest. 





" ns 


—————————— 





R. PATT BROKERAGE v. SPRACALE FRUIT CO. 899 
Cite as 18 A.D. 399 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $131.54, with interest there- 
on at the rate of 5 percent per annum from June 1, 1958, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5886) 


R. PATT BROKERAGE v. SPRACALE FRUIT COMPANY. PACA Docket 
No. 7242. Decided April 13, 1959. 


Petition for Reconsideration and Rehearing— 
Dismissal 


The order of Septmber 26, 1958, is supported by the evidence and the law 
applicable thereto. Complainant’s petition for reconsideration and 
rehearing is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 
AND REHEARING 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
an order was issued on January 20, 1959, dismissing complain- 
ant’s petition for reconsideration of the order of September 26, 
1958. On February 10, 1959, complainant filed a second petition 
for reconsideration and rehearing. An order was issued on 
February 17, 1959, staying the prior orders pending the issuance 
of a further order herein. 

The basis of complainant’s petition for rehearing appears to 
be that, due to lack of knowledge of the proper procedure, he 
failed to present certain evidence to prove that in the onion 
transaction complainant was not the seller but the broker who 
negotiated the contract of sale between respondent, as buyer, 
and Oakfield & Elba Growers, Inc., as seller. Complainant urges 
that since he was only the broker in the onion transaction, re- 
spondent had no right to deduct $237.73, for a claimed breach of 
warranty in connection with the onions, from the purchase price 
due complainant on the sale of potatoes. Attached to the petition 
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is a copy of a letter signed by Wesley E. Warner, secretary of 
Oakfield & Elba Growers, Inc., which is dated March 7, 1958, 
and addressed “To Whom It May Concern.” It is stated therein 
that Oakfield & Elba Growers, Inc., sold the onions to respondent 
and that complainant acted strictly as a broker in the transaction. 

The letter submitted with the petition is substantially the same 
as the affidavit of Wesley E. Warner which is a part of complain- 
ant’s opening statement. There is considerable evidence in the 
file concerning the onion transaction, the preponderance of which 
indicates that complainant was the seller of the onions, and not 
the broker. Moreover, the evidence shows that it was made 
abundantly clear to complainant prior to his cashing of respond- 
ent’s check in full payment, that there was a dispute as to both 
the potato and onion transactions. Cashing of the check by com- 
plainant under these circumstances constituted an accord and 
satisfaction. 

On further reconsideration it is concluded that the order of 
September 26, 1958, is supported by the evidence and the law 
applicable thereto. The petition for reconsideration and rehear- 
ing is hereby dismissed without prior service upon respondent. 

Copies of this order shall be served upon the parties. 


(No. 5887) 


VALLEY PACKERS, INC. v. MONTE CARLO WINE INDUSTRIES, LTD. 
PACA Docket No. 7264. Decided April 13, 1959. 


Contract—Burden of Proof—Dismissal 


Complainant failed to establish the existence of a contract between the 
parties and therefore the complaint is dismissed. 


Metzger, Blair & Gardner, of Tacoma, Washington, for complainant. Buch- 
man & Buchman, of New York, New York, for respondent. Mr. James 
A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq). 
The formal complaint was filed on February 20, 1958. Complain- 
ant seeks reparation in the amount of $5,040, representing the 





) 
| 
| 
| 
} 





ere ee rR I 


VALLEY PACKERS v. MONTE CARLO WINE INDUSTRIES 401 
Cite as 18 A.D. 400 


difference between the invoice price of two carloads of black- 
berries allegedly sold to and rejected by respondent, $15,120, and 
the net prodeeds realized by complainant upon resale of the fruit, 
$10,080. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on March 
28, 1958. A copy of the report of investigation was served upon 
complainant’s attorneys on March 31, 1958. Respondent filed an 
answer on April 15, 1958, denying generally the material allega- 
tions of the complaint. Respondent pleaded the Statute of Frauds 
as an affirmative defense. 


An oral hearing was held at New York City on September 
26, 1958. Complainant was not represented at the hearing and 
no witnesses appeared to testify in its behalf. Respondent was 
represented by counsel, and respondent’s President, Nathan Pasza- 
mant, was the sole witness to appear and testify. 


FINDINGS OF FACT 


1. Complainant, Valley Packers, Inc., is a corporation whose 
post office address is 201 West Main, Puyallup, Washington. 


2. Respondent, Monte Carlo Wine Industries, Ltd., is a cor- 
poration whose post office address is P. O. Box 695, New Bruns- 
wick, New Jersey. At the time of the alleged transaction involved 
herein, respondent was licensed under the act. 


3. On or about July 29, 1957, in the course of a long distance 
telephone conversation between complainant’s broker, Jack Ceder- 
green of the J. V. Cedergreen Sales Co., Portland, Oregon, and 
respondent’s President, Nathan Paszamant, there was discussed 
the possible purchase and sale of a number of tins of frozen 
blackberries at such time as respondent was ready to give an 
order. No such order was ever given by respondent. 


4. On August 2, 1957, after receiving a sales memorandum 
from the broker, respondent sent the following wire to the 
broker: 


“ORDER NOT CONFIRMED AT 13-14¢ CONFIRMA- 
TION REFUSED.” 


5. The formal complaint was filed on February 20, 1958, 
which was within 9 months after the alleged cause of action 


accrued. 
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CONCLUSIONS 


Complainant was not represented by counsel at the hearing and 
no witnesses appeared for complainant. On September 25, 1958, 
the presiding officer received a wire from complainant’s attorney 
advising that complainant “would not submit further evidence 
other than report of investigation heretofore served under sec- 
tion 47.7 of rules of practice.” Although no request was made 
of him to take such action, the presiding officer offered into 
evidence on behalf of complainant six exhibits which were at- 
tached to the complaint. Respondent’s objection to the admis- 
sion of these exhibits, except for Exhibits 3, 6(d), 6(e), and 
6(f), was properly sustained by the presiding officer. 


Exhibits 1 to 6, inclusive, attached to the complaint, were made 
part of the complaint by paragraph 12 thereof. These exhibits 
were denied in paragraph 8 of respondent’s answer, a copy of 
which was served upon complainant’s attorney on April 22, 1958, 
over 5 months prior to the oral hearing. On two occasions, May 
6 and June 23, 1958, the Washington presiding officer wrote to 
complainant’s attorney with respect to making application for 
the taking of deposition testimony. In past decisions, we have 
outlined the procedure to be followed by a party who does not 
anticipate being present at a hearing and desires to have such 
exhibits introduced in evidence. In Anonymous Decisions, 12 
A. D. 1358 and 13 A. D. 1010, we held that: 


“Under the rules of practise . . . , a specific condition pre- 
cedent to the admissibility of exhibits in evidence is that they 
be identified by the proponent. If a presiding officer offers 
exhibits at the request of a party who is not present at the 
hearing, and the opposing party objects to the receipt of the 
exhibits in evidence, as was done in this case, then the pre- 
siding officer is obviously in no position to lay any founda- 
tion for admitting the exhibits. Where a party does not 
expect to appear at the hearing and wishes exhibits attached 
to the pleadings introduced in evidence, the proper procedure 
is to submit them by use of depositions. In that way, the 
proper groundwork can be laid, the exhibits identified, they 
can then be offered in evidence, and their significance can be 
explained.” 


Respondent made no objection to Exhibits 3, 6(d), 6(e), and 
6(f), attached to the complaint. Respondent’s objection to Ex- 
hibit 2 was overruled by the presiding officer. This exhibit is 
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made up of two inspection certificates of the United States Depart- 
ment of Agriculture and we may, therefore, take official notice 
of this exhibit as consisting of documents issued by the Depart- 
ment. In addition to these exhibits, there is also for consideration 
the Department’s report of investigation and the evidence received 
at the oral hearing on behalf of respondent. 


Exhibit 3 attached to the complaint is an unsigned document 
dated January 24, 1958, bearing the letterhead of the J. V. Ceder- 
green Sales Co. It is purportedly based on a record from the 
August 23, 1957, telephone statement of the Pacific Telephone & 
Telegraph Company of Portland, Oregon, and reflects contacts 
made by the broker with complainant and respondent during the 
period July 25 through August 2, 1957. Exhibit 6(d) is respond- 
ent’s wire of August 2, 1957, to the broker refusing confirmation 
of the order. Exhibit 6(e) is a copy of a letter from complainant 
to the broker dated August 2, 1957, wherein complainant con- 
firms the terms of sale as outlined in the broker’s sales memo- 
randum. Exhibit 6(f) is an informal communication dated 
August 8, 1957, from the broker to one “Joe,” in which reference 
is made to documents necessary to support the complaint. The 
Department’s report of investigation consists of two exhibits, 
one the informal complaint, the other a letter addressed to re- 
spondent by the Department in which request is made for a 
statement setting forth respondent’s version of the transaction. 


In our view the evidence of record falls far short of the proof 
necessary to support the allegations contained in the complaint, 
particularly where we have the unrebutted sworn testimony 
of respondent’s president that he did not enter into the alleged 
contract. The burden of proof was on complainant to prove all 
material allegations of the complaint by competent reliable evi- 
dence. This complainant has failed to do. It can only be con- 
cluded, therefore, that complainant has failed to establish the 
existence of a contract between the parties by a preponderance of 
the evidence. Accordingly, the complaint should be dismissed. 


ORDER 
The complaint is hereby dismissed. 


Copies hereof shall be served upon the parties. 
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(No. 5888) 


HEITZMAN & NELSEN v. REX D. MATHEWS & Co. PACA Docket 
No. 7458. Decided April 14, 1959. 


Acceptance—Liability 


Respondent accepted the shipment and since he failed to establish a breach 
of the contract on the part of complainant, respondent is liable for the 
total contract price. 


Mr. Harry G. Wickman, of Chicago, Illinois, for complainant. Rayborn & 
Rayborn, of Twin Falls, Idaho, for respondent. Mr. James V. Wright, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on March 11, 1958. In the 
formal complaint filed on September 22, 1958, complainant seeks 
to recover the unpaid balance of the contract price of a truckload 
of potatoes sold to respondent. 

A copy of the report of investigation made by the Department 
was served upon complainant on November 22, 1958. <A copy 
of the formal complaint and a copy of the report of investigation 
were served upon respondent on November 24, 1958. 

Respondent filed an answer on December 29, 1958, admitting the 
purchase and acceptance of the truckload of potatoes, but alleg- 
ing that the potatoes failed to meet contract requirements with 
respect to quality and condition. 

Since the amount involved in this controversy is less than 
$500, the shortened method of procedure was followed, as pro- 
vided in section 47.20 of the rules of practice. In compliance 
therewith, complainant filed an opening statement, respondent 
filed an answering statement, and complainant filed a statement 
in reply. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Edward H. Heitz- 
man and Emanuel Nelsen, doing business as Heitzman & Nelsen, 
whose address is Jerome, Idaho. 

2. Respondent is an individual, Rex D. Methews, doing busi- 
ness as Rex D. Mathews & Co., whose address is Twin Falls, Idaho. 
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At the time of the transaction involved herein, respondent was 
licensed under the act. 

3. On September 25, 1957, in contemplation of interstate 
commerce, complainant sold to respondent 300 100-pound bags 
of washed Russet Burbank potatoes, U.S. No. 1 grade, 25% 10 oz., 
at $2.20 per bag; and 100 100-pound bags of washed Russet 
Burbank potatoes, U.S. No. 2 grade, at $1.25 per bag; for a total 
contract price of $785, f.o.b. Jerome, Idaho. Following the sale, 
complainant issued its invoice No. 6522, dated September 25, 
1957, listing 300 bags of U.S. No. 1 potatoes at $2.20 per bag and 
100 bags of U.S. No. 2 potatoes at $1.25 per bag, f.o.b. Jerome, 
Idaho, which invoice was then mailed to respondent. 

4. The potatoes in question were Federally inspected upon the 
application of complainant. The results, in part, are as follows: 

Inspection Point: Jerome, Idaho 

Kind: Open Semitrailer 

Inspection Begun: 4:15 P.M. September 23, 1957 

Completed: 3:15 P.M. September 25, 1957 

Products: Washed Russet Burbank Potatoes in new burlap 
sacks***, 100 Pounds Net. Loader’s Count, 300 sacks*** 
U.S. No. 1, 100 sacks*** Idaho Utility. 

Size: Each lot, generally 2 inches or 4 ounces minimum. 300 
sack lot, 18 ounces maximum, mostly 6 to 14 ounces. 100 
sack lot, 20 ounces maximum, mostly 7 to 16 ounces. Each 
lot, undersize within tolerance. 

Quality and Condition: Each lot, potatoes are firm*** Grade 
defects of respective grades within tolerance. Each lot, no 
soft rot. 

Grade: 300 sack lot, U.S. No. 1, Size A, 2 inches or 4 ounces 
minimum; 100 sack lot, U.S No. 2, Size A, 2 inches or 4 ounces 
minimum. 

5. The potatoes involved in this proceeding were loaded onto 

a truck at Jerome, Idaho, and at the direction of respondent were 
taken to Emporia Foods, Inc., of Emporia, Kansas, arriving 
there on the evening of September 27, 1957. The potatoes were 
accepted on arrival in Emporia by said Emporia Foods, Inc. 

6. On September 30, 1957, a second Federal inspection was 
made of the potatoes in question at Emporia, Kansas. The 
results, in part, are as follows: 

Products** : Russet Burbank Potatoes in burlap sacks branded, 

“U.S. No. 1 Idaho Potatoes, ***, 100 lbs., net weight.” 
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Size: Generally from 2 inches in diameter to 18 ounces in 
weight, average approximately 50%, 6 ounces and larger 
including 25%, 10 ounces and larger. 

Quality: Well matured, fairly clean to clean, ***. Grade defects 
of Extra U. S. No. 1 Average 5% chiefly cuts and bruises. 


Condition: Stock firm. In 20% of samples no decay, 70% show 
1 to 2%, 10% show 9% average 2% Slimy Soft Rot generally 
in early stages. 
Grade: Fails to grade Extra U. S. No. 1 account insufficient 
amount of stock, 6 and 10 ounces. 
Remarks: Inspection and certificate restricted to 300 sacks.*** 
7. Emporia Foods, Inc., issued its check to respondent in the 
amount of $524 as payment for the load. Respondent endorsed 
this check to complainant, who accepted same as part payment 
on the shipment of potatoes in dispute. 


8. An informal complaint was filed on March 11, 1958, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


The parties are agreed that there is no dispute with respect to 
the 100 bags of U. S. No. 2 potatoes which formed a part of the 
total lot of potatoes sold by complainant to respondent. The 
first issue to be decided, therefore, deals with the agreement 
reached by the parties at the time of sale with respect to the 
grade of the remaining 300 bags of potatoes involved herein. 


Complainant’s position in the matter is as follows: That the 
sale to respondent was made on September 25, 1957, in the 
course of a telephone conversation between the parties; that the 
terms of the sales contract provided that complainant would sell 
and respondent would buy 100 100-pound bags of U. S. No. 2 
potatoes at $1.25 per bag, and 300 100-pound bags of U.S. No. 1 
potatoes, 25% 10 oz., at $2.20 per bag, f.o.b. Jerome, Idaho; that 
potatoes answering these requirements were loaded onto a truck 
furnished by respondent on September 25, 1957, and were taken 
—at respondent’s direction—to Emporia, Kansas; that on that 
same date an invoice was sent to respondent, setting forth the 
terms of the contract, including the grades of the potatoes sold 
and the total purchase price thereof of $785; that respondent 
received the invoice on September 27, 1957, and made no objec- 
tion to its contents, but has paid to complainant only $524 of the 
total purchase price, leaving a balance due and owing of $261. 
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As proof of the terms of the contract, complainant offers in 
evidence an alleged copy of the invoice which it made out and 
mailed to respondent. The invoice bears the number 6522, is 
dated September 25, 1957, and lists 100 bags of No. 2 potatoes 
at $1.25 per bag and 300 bags of No. 1 potatoes at $2.20 per bag, 
for a total invoice price of $785. 

Respondent denies that the agreement between the parties 
specified 300 bags of U. S. No. 1 potatoes. He alleges, instead, 
that complainant agreed to sell him 300 bags of U. S. No. 1 Extra 
potatoes, and that complainant’s failure to ship potatoes of this 
grade was a breach of warranty. Respondent introduces no 
documentary evidence to support this version of the contract, 
other than citing the Federal Market News Service Report for 
September 25, 1957, as it pertains to the market price of potatoes 
in Idaho Falls, Idaho. This quotation, in pertinent part, is set 
forth below: 


IDAHO FALLS, IDAHO 

(Upper Valley—Twin Falls—Burley Districts) 

*** U.S. #1: Demand slow *** U. S. #2 Demand good. *** 
SALES F.O.B. CASH TRACK: 

*** 

10-20% 10 oz. larger occasional 2.10 

20-30% 10 oz. larger 2.10-2.15 


Respondent interprets the report as showing the price of U. S. 
No. 1, 25% 10 oz. potatoes, to be $2.10, and urges upon us the 
conclusion that the undisputed contract price of $2.20 per bag, 
or the difference of 10¢ per bag between the lower price quoted 
in the market news for 20-30% 10 oz. potatoes and the contract 
price represents the next higher quality of potato, or U. S. No. 1 
Extra. 

This argument is not impressive. The market news reports 
are a useful guide in ascertaining the general level or trend of 
prices for given commodities in specified areas, but are not to 
be taken as meaning that on a given day every bag of potatoes on 
a particular market is undeniably sold for the exact price specified 
in the market report. Price changes occur in the market all 
during the day due to many factors, so that it would be unrealistic 
to hold that a five- or ten-cent difference in price between an 
individual contract and the market news report automatically 
signals a change in grade. 

Respondent next attacks the validity of complainant’s allega- 
tion relating to the date on which the invoice, evidencing the 
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sale, was allegedly made out and mailed to respondent, and the 
date that complainant alleges it was received by respondent. Re- 
spondent introduces the original invoice in evidence and points 
out that its date was altered to read “9-25-57” rather than some 
other figure which appears under the “5” and which seems to 
have been either a “7” or a “9”. Respondent contends that the 
invoice was made out on September 29 and that its receipt—as 
well as the receipt of the inspection certificate of September 25— 
was not had by respondent until after that date, so that respond- 
ent was in no position to know the quality of the shipment until 
the potatoes were inspected in Emporia, Kansas. The significance 
which respondent apparently places on the altered date appearing 
on the invoice, as set forth in his answering statement, is this: 
that the invoice was actually made out on September 29, which 
was the date that complainant received notice that the potatoes 
would grade only U.S. No. 1, and that this was the date on which 
the invoice and inspection certificate were mailed to respondent. 

We consider respondent’s allegation in this respect to have 
little merit. It is true that the date on the invoice was apparently 
altered, but respondent has failed to prove when the alteration 
took place. It is conceivable that the invoice was made out on 
September 25 and complainant, by mistake, entered another date; 
and later, on that day, corrected its mistake by rewriting over 
the erroneous date. Certainly, there is no conclusive proof by 
respondent that complainant ante-dated the invoice. 

Having accepted the shipment of potatoes, respondent is liable 
for the purchase price thereof, less any provable damage he may 
have sustained by reason of breach of contract on the part of 
complainant. The burden rests upon respondent to show such 
breach and damages by a preponderance of the evidence. Re- 
spondent has failed to establish any breach of contract by com- 
plainant, and accordingly owes to complainant the balance of 
the purchase price of the potatoes involved herein, or $261. 
Failure to pay this sum is a violation of section 2 of the act, 
for which reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $261, with interest thereon 
at the rate of 5 percent per annum, from October 1, 1957, until 
paid. 

Copies of this order shall be served upon the parties. 
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(No. 5889) 


IvAL C. TAYLOR v. I. V. GROVE. PACA Docket No. 7536. Decided 
April 15, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed on November 26, 1958. Complain- 
ant seeks an award of reparation in the amount $6,350.75, which 
is alleged to be the unpaid balance of the total purchase price of 
10 lots of potatoes sold by complainant to respondent during 
May 1958. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on January 20, 1959. A copy 
of the formal complaint and a copy of the report of investigation 
were served upon respondent on February 5, 1959. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Notwithstanding such notice, re- 
spondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant is an individual, Ival C. Taylor, whose address 
is Malin, Oregon. 

2. Respondent is an individual, Ira Vergil Grove, doing busi- 
ness as I. V. Grove, whose address is 6700 Amigo Avenue, Reseda, 
California. At the time of the transactions involved herein, re- 
spondent was licensed under the act. 

3. During May 1958, in the course of interstate commerce, 
complainant sold to respondent 10 lots of potatoes for a total 
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price of $7,350.75, f.o.b. loading points in California and Oregon. 

4. During May 1958, complainant shipped by truck from load- 
ing points in the States of California and Oregon to respondent 
at Reseda and Los Angeles, California, potatoes meeting the 
specifications of the contract. The potatoes shipped from Cali- 
fornia moved through Oregon enroute to the destinations in 
California. 

5. The total purchase price of the 10 lots of potatoes is 
$7,350.75. Respondent has aid $1,000 on account, thereby leaving 
a balance of $6,350.75, due and owing by respondent to complain- 
ant. 

6. The formal complaint was filed on November 26, 1958, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the rules 
of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the total purchase 
price for the 10 lots of potatoes is in violation of section 2 of 
the act. Complainant should be awarded reparation in the amount 
of $6,350.75, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $6,350.75, with interest thereon 
at the rate of 5 percent per annum from June 1, 1958, until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5890) 


Ep. A. TREXLER v. WALTER M. REED & Sons. PACA Docket No. 
7418. Decided April 15, 1959. 


Advance—Breach of Contract—Dismissal 


By reason of complainant’s breach of the contract, respondent sustained 
damages amounting to at least $600, the amount of the advance which 
complainant is seeking to recover from respondent. The complaint is 
dismissed. 
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Complainant and respondent, pro se. Miss Lenore H. Langford, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on May 23, 1958, complainant seeks 
an award of reparation in the amount of $600, representing a 
$200 per car advance made by complainant to respondent for 
3 carloads of seed potatoes purchased from respondent in Novem- 
ber 1956, and which were not delivered. 

Copies of the formal complaint and the Department’s report 
of investigation were served upon respondent on September 30, 
1958. A copy of the report of investigation was served upon 
complainant on September 29, 1958. Respondent filed an answer 
to the complaint on October 20, 1958, denying liability to com- 
plainant in any amount and requesting that a decision be rendered 
in respondent’s favor. 

Since neither party requested an oral hearing, the shortened 
method of procedure provided for in section 47.20 of the rules of 
practice (7 CFR 47.20) was followed. Pursuant to such pro- 
cedure, complainant requested that the verified complaint and 
attached exhibits be considered as his opening statement. Re- 
spondent requested that the answer and attached exhibits be 
considered as its answering statement. Complainant did not 
file a statement in reply. 


FINDINGS OF FACT 


1. Complainant is an individual, Ed. A. Trexler, whose ad- 
dress is Lenhartsville, Pennsylvania. 

2. Respondent is a partnership composed of Walter Manley 
Reed, John Hathaway Reed, and Walter Manley Reed, Jr., doing 
business as Walter M. Reed & Sons, whose address is 60 Main 
Street, Fort Fairfield, Maine. At the time of this transaction, 
respondent was licensed under the act. 

3. On or about November 26, 1956, in the course of interstate 
commerce, respondent contracted, by written agreement, to sell 
and ship to complainant 3 carloads of Certified Katahdin seed 
potatoes, in 100-lb. bags, at $3.30 per cwt., delivered Atglen, 
Pennsylvania. Shipment was to be at buyer’s option during 
March 1957, with sufficient notice to respondent to allow time 
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for loading the cars. Complainant agreed to and advanced to 
respondent $200 per car, or $600. 

4. On or about December 17, 1956, complainant notified re- 
spondent as follows: 


“Relative to your confirmation of the 26th ult covering three 
cars of Certified Katahdins, book two cars 1%%”— 214”. As 
to the third car substitute about 100 sacks Cobblers, the 
remainder size B or regular as the supply may permit at 
time of shipment. Give me the differential on the several 
sizes so that I may start to solicit orders. The Atglen deal 
did not materialize.” 


5. On or about December 31, 1956, respondent informed com- 
plainant that it was unable to substitute sized potatoes for the 
3 cars of Certified Katahdins. 

6. Complainant failed and refused to order shipment of the 
3 cars of Certified Katahdin seed potatoes covered by the contract 
of November 26, 1956, and no potatoes were ever shipped by 
respondent to complainant. 

7. An informal complaint was filed with the Department on 
November 22, 1957, which was within 9 months from accrual of 
the alleged cause of action. 


CONCLUSIONS 


Complainant was bound by the terms of the contract in this 
case to furnish respondent with shipping instructions during 
the month of March 1957. Complainant failed to furnish ship- 
ping instructions or to permit respondent to accomplish shipment 
of the 3 carloads of potatoes. While there is some indication that 
complainant, on December 17, 1956, undertook to have sized po- 
tatoes substituted for the 3 cars of Certified Katahdins, there is 
no evidence that the parties ever reached an agreement for can- 
celling the original contract. Complainant’s failure to give ship- 
ping instructions constituted a repudiation of the contract. This 
failure to act on the part of complainant was tantamount to a 
rejection of the potatoes without reasonable cause in violation 
of section 2 of the act. Complainant, therefore, is liable for 
damages suffered by respondent by reason of complainant’s breach 
of the contract. 

The general rule as to the measure of damages which may be 
recovered by the seller when the buyer repudiates the contract 
or wrongfully refuses to accept the goods, is the difference between 
the contract price and the market price at the time when the 
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goods ought to have been accepted. The report of investigation 
shows that, based upon the USDA Market News Weekly Seed 
Bulletins covering the Presque Isle, Maine area, the average 
f.o.b. sales price of Certified Katahdins for the month of March 
1957 was $1.57 per cwt. The file also shows that during that 
period respondent was selling similar potatoes at $1.60 per cwt. 
This would indicate that the market value of the 1500 100-lb. 
bags of potatoes constituting the 3 carloads covered by the con- 
tract would be about $2,355 to $2,400. When this is compared 
with the original contract price, it is clear that respondent’s 
damage amounted to more than the $600 advanced by complain- 
ant at the time the contract was entered into. During the in- 
vestigation preceding the institution of formal proceedings here- 
in, respondent filed an informal claim for damages in the total 
amount of $945. Deducting the $600 advance from the alleged 
total loss, respondent listed an outstanding amount of $345 which 
it claimed was due it from complainant. However, in its answer 
respondent seeks no affirmative relief and merely asks that a 
decision be awarded in respondent’s favor, disallowing a return 
of the $600 to complainant. 

On the basis of the evidence, we conclude that respondent 
sustained damages by reason of complainant’s breach of the 
contract amounting to at least $600. It follows that complainant 
is not entitled to recover the $600 advance, and the complaint 
should be dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 


(No. 5891) 


In re INDEPENDENT FRUIT & PRODUCE COMPANY. PACA Docket 
No. 7572. Decided April 17, 1959. 


Repeated and Flagrant Violations—Suspension 
of License 


Respondent admitted the allegations of the complaint and consented to an 
order suspending its license for 60 days. 


Mr. John C. Chernauskas, for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.), instituted by a complaint filed April 8, 1959, by the Director, 
Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the 
complaint that respondent repeatedly and flagrantly violated 
section 2 of the act by failing and refusing truly and correctly to 
account and make full payment promptly on consignment trans- 
actions in interstate commerce, and section 9 of the act by failing 
to keep proper accounts and records, Revocation of respondent’s 
license was recommended. 


A copy of the complaint was served upon respondent on April 
9, 1959. Respondent filed an answer on April 13, 1959, in which 
it waived oral hearing, admitted the allegations of the complaint, 
agreed and consented to the issuance of an order providing for the 
suspension of respondent’s license for a period of 60 days, such 
suspension to become effective on May 1, 1959, and that the facts 
and circumstances relating thereto be published after that date. 
Respondent’s waiver of oral hearing, admission of the allegations 
and consent were conditioned upon complainant’s agreeing to the 
issuance of such an order; otherwise, it denied the allegations 
and requested an oral hearing. On April 13, 1959, complainant 
consented to and recommended the issuance of such an order. 


FINDINGS OF FACT 


1. Respondent, Independent Fruit & Produce Company, is a 
corporation whose address is 64-66 Produce Row, St. Louis, 
Missouri. The officers of respondent are William Wielansky, 
President and Treasurer, Fannie Wielansky, Vice-President, and 
Stanley H. Wielansky, Secretary. 


2. Pursuant to the licensing provisions of the act, license No. 
77954 was issued to respondent January 29, 1942. This license 
has been renewed annually and is presently in effect. 


3. During the period November 1957 through January 1959, 
respondent received on consignment 243 shipments of various 
perishable agricultural commodities in interstate commerce, and 
after having sold said commodities, failed truly and correctly to 
account and remit to the consignors in that it rendered accountings 
for less than the correct amounts due and remitted to the con- 
signors said lesser amounts. Following a subsequent investiga- 
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tion by the complainant, respondent made restitution of the 
underpayments to the respective consignors. 

4. During the period November 1957 through January 1959, 
respondent failed to keep such accounts, records and memoranda 
as would fully and correctly disclose all transactions involved in 
its business. 

5. Each of the aforesaid officers of respondent was responsible 
in whole or in part for the violations of the act set forth herein. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, respond- 
ent repeatedly and flagrantly violated section 2 of the act (7 
U.S.C. 499b). By reason of the facts set forth in Finding of 
Fact 4, respondent violated section 9 of the act (7 U.S.C. 499i) 
and the regulations issued thereunder (7 CFR 46.15). 

Respondent filed an answer in which it admitted the allegations 
of the complaint and consented to a suspension of its license under 
the conditions outlined in the Preliminary Statement. Complain- 
ant, after taking into consideration the fact that respondent 
made restitution to the shippers involved herein, has consented to 
and recommended the issuance of such an order. Accordingly, 
pursuant to section 47.26(b) of the rules of practice, such an 
order should be issued. 


ORDER 


Respondent’s license is hereby suspended for a period of 60 
days, beginning on May 1, 1959. 
Copies of this order shall be served upon the parties. 


(No. 5892) 


S. D. MONASH PRODUCE Co. v. TYSON SHACKELFORD. PACA 
Docket No. 7540. Decided April 20, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on November 12, 1958. A formal 
complaint was filed on December 23, 1958. An amendment to 
the formal complaint was filed on January 14, 1959. Complain- 
ant seeks an award of reparation in the amount of $1,317.45, 
which is alleged to be the purchase price due in connection with 
the sale of seven lots of fruits and vegetables by complainant 
to respondent during June and August 1958. 

A copy of the formal complaint, a copy of the amendment to 
the formal complaint, and a copy of the report of investigation 
prepared by the Department were served upon respondent on 
February 12, 1959. <A copy of the report of investigation was 
served upon complainant on February 11, 1959. 

At the time of service of the formal complaint and the amend- 
ment to the formal complaint, respondent was notified in writ- 
ing that an answer thereto should be filed within 20 days after 
such service and that, in accordance with section 47.8(c) of the 
rules of practice, failure to file an answer would constitute a 
waiver of oral hearing and an admission of the facts alleged in 
the complaint. Notwithstanding such notice, respondent has 
not filed an answer. The issuance of an order is, therefore, author- 
ized without further procedure. 


FINDINGS OF FACT 


1. Complainant is an individual, S. D. Monash, doing business 
as S. D. Monash Produce Co., whose address is Unit 1-3, N. O. 
Food Terminal, Cleveland, Ohio. 

2. Respondent is an individual, Tyson Willard Shackelford, 
doing business as Tyson Shackelford, whose address is 4329 
Duber Street, Canton, Ohio. At the time of the transactions 
involved herein, respondent was not licensed under the act, but 
was subject to license. 

8. During June and August 1958, in the course of interstate 
commerce, complainant sold to respondent seven lots of fruits 
and vegetables for a total purchase price of $1,317.45. 

4. During June and August 1958, complainant delivered to 
respondent at Cleveland, Ohio, five lots of fruits and vegetables. 
With the exception of six pecks of turnips having a contract value 
of $4.50, these five lots had been previously received by com- 
plainant from outside of the State of Ohio. Complainant shipped 








G. FAVA FRUIT CO. v. ROYAL FARMS 417 
Cite as 18 A.D. 417 


the other two lots by truck from loading point in the State of 
New Jersey to respondent at Alliance, Ohio. All seven lots met the 
specifications of the contracts. Respondent accepted the seven 
shipments of fruits and vegetables. 

5. The total purchase price of the seven lots of fruits and 
vegetables, excluding the price of the turnips, is $1,312.95. No 
part of this amount has been paid by respondent to complainant. 

6. The formal complaint was filed on December 23, 1958, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Complainant alleges in his formal complaint, that respondent 
failed to pay $1.50 for six pecks of turnips sold to respondent 
on or about June 26, 1958. In the amendment to the formal 
complaint filed on January 14, 1959, complainant states that the 
turnips were not received or sold by him in interstate commerce. 
Accordingly, the Secretary is without jurisdiction with respect 
to the turnips and the purchase price thereof may not be allowed. 

Respondent’s failure to pay to complainant the total purchase 
price of the seven lots of fruits and vegetables, excluding the 
price of the turnips, is in violation of section 2 of the act. Com- 
plainant should be awarded reparation in the amount of $1,312.95, 
with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,312.95, with interest there- 
on at the rate of 5 percent per annum for September 1, 1958, 
until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5893) 


THE G. FAVA FRUIT Co. v. ROYAL FARMS; VALLEY GROWERS DiIs- 
TRIBUTORS, INC. v. ROYAL FARMS; and M & C PRODUCE Co., INC. 
v. ROYAL FARMS AND VALLEY GROWERS DISTRIBUTORS, INC. 
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PACA Dockets Nos. 7106, 7112 and 7113. Decided April 21, 
1959. 


Agency—Burden of Proof—Dismissal 


Since the complainants have not submitted evidence to establish an agency 
relationship between Valley and Royal Farms, the complaints are 
dismissed. 


Mr. Paul L. Cordish, of Baltimore, Maryland, for complainant G. Fava Fruit 
Co. Mr. Ned Stein, of Philadelphia, Pennsylvania, for Valley Growers 
Distributors, Inc., and M & C Produce Co., Inc. Mr. M. Cline, of El 
Centro, California, for respondent Royal Farms. Mr. John S. Griffin, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


These are reparation cases arising under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). Inasmuch as all three actions stem from the same trans- 
action the cases were consolidated for hearing and will be dealt 
with in one opinion. 

In Docket No. 7106 the G. Fava Fruit Co. (hereinafter referred 
to as “Fava’’) filed an informal complaint on May 9, 1957, fol- 
lowed by a formal complaint on July 19, 1957. The complainant 
alleges that Fava sustained damages in the amount of $1,211.55 
because of the failure of respondent Royal Farms to consign to 
it five cars of cello packed carrots in accordance with the terms 
of a contract between the parties. Fava seeks reparation in 
this amount. 

In Docket No. 7113 M & C Produce Co., Inc. (hereinafter re- 
ferred to as “M & C’’), filed a formal complaint on June 28, 1957, 
alleging that it sustained damages in the sum of $3,434.47 be- 
cause of the failure of Royal Farms and Valley Growers Dis- 
tributors, Inc. (hereinafter referred to as “Valley’”’), the broker 
who negotiated the transaction, to deliver ten cars of cello packed 
carrots and five cars of Jumbo packed carrots in accordance with 
the terms of a contract entered into by M & C with Valley and 
Royal Farms. M & C seeks reparation in this amount from Royal 
Farms and Valiey. 

In Docket No. 7112 Valley filed a formal complaint on July 8, 
1957, alleging that it sustained damages in the sum of $700 
because of the failure of Royal Farms to consign five cars of cello 
packed carrots to Fava, and ten cars of cello packed carrots and 
five cars of Jumbo packed carrots to M & C in accordance with the 
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terms of an agreement entered into between Valley and Royal 
Farms. Valley seeks reparation in this amount. 

In Docket No. 7113 a copy of the Department’s investigation 
report was served upon respondent Royal Farms on July 2, 1957 
and a copy of the complaint on July 5, 1957. A copy of both the 
investigation report and the complaint were served upon respond- 
ent Valley on July 8, 1957. 

In Docket No. 7112 a copy of the Department’s investigation 
report was served upon respondent Royal Farms on July 18, 
1957 and a copy of the complaint on July 22, 1957. 


In Docket No. 7106 a copy of the Department’s investigation 
report, together with a copy of the complaint, was served upon 
respondent Royal Farms on July 29, 1957. 

Respondent Royal Farms filed answers in all three actions in 
which he denies generally the allegations in the three complaints. 
He further alleges that he did not authorize Valley to represent 
him or to act as his agent and that Valley was without authority 
to bind him to any contract. 

Respondent Valley, in Docket No. 7113, failed to file an answer 
to the complaint. 

A consolidated oral hearing was held at El Centro, California, 
on May 27, 1958. None of the complainants appeared either in 
person or by counsel. Respondent Royal Farms appeared and 
was represented by counsel. Respondent Valley did not appear. 
At complainants’ request four depositions and 37 exhibits were 
received in evidence. Respondent Edward Maljan, doing busi- 
ness as Royal Farms, testified in his own behalf and offered in 
evidence five exhibits. A joint brief was filed by Valley and 
M &C. 


FINDINGS OF FACT 


1. Complainant G. Fava Fruit Co. is a corporation whose 
address is 13 East Pratt Street, Baltimore 2, Maryland. 

2. Complainant M & C Produce Co., Inc., is a corporation 
whose address is Third and Walnut Streets, Philadelphia, Penn- 
sylvania. 

38. Complainant Valley Growers Distributors, Inc., which is 
also a respondent in Docket No. 7113, is a corporation whose 
address is 804 Pecan Avenue, McAllen, Texas, Post Office Box 
644. At the time of the transactions involved herein Valley was 
not licensed under the act but was subject to license. 


4. Respondent Royal Farms is an individual, Edward Maljan, 
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whose address is Post Office Box 1320, El Centro, California. At 
the time of the transactions involved herein, this respondent 
was licensed under the act. 


5. On Sunday evening, April 28, 1957, Edward Maljan re- 
ceived a telephone call from one Harold Schoenberg, from Mc- 
Allen, Hidalgo County, Texas, who stated that he was having 
dinner with a Mr. Rothstein and asked Maljan if he would be 
interested in a carrot deal. Maljan said that he would talk to 
Rothstein, whereupon he was introduced to Maxwell H. Rothstein 
by Schoenberg over the telephone. Rothstein was at that time 
president of Valley. Rothstein asked Maljan if he (Maljan) 
would be interested in a carrot deal, whereupon Maljan replied 
that he would if he (Rothstein) “could put together some con- 
crete carrot deal, put something together and let me know.” 
Maljan told Rothstein that his costs in producing and packing 
the carrots were $2 per crate for carrots packed in cello and 90¢ 
a sack for sacked carrots, and that if he were to make any deal 
it would have to involve cash advances. During the conversation 
Rothstein offered to provide commission merchants to handle 
Maljan’s carrots on the basis of 10% commission of the gross sales 
price secured. Valley’s brokerage was to be deducted from the 
sales price and paid to Valley by the commission merchant. 


6. Maljan had not known or done business with Valley or 
with Maxwell H. Rothstein, the president of Valley, or with The 
G. Fava Fruit Co., or M & C Produce Distributors, Inc., prior to 
April 28, 1957. 


7. On April 29, 1957, at 11:20 a.m., Valley sent to Royal 
Farms the following telegram: 


“REFERRING LAST NIGHTS CONVERSATION CON- 
FIRMED M&C PRODUCE COMPANY 10 CARS CEL- 
LO PACK 48’s CRATE CARROTS 2.00 FOB GUARAN- 
TEE ALSO 5 CARS SAX JUMBOS PLACED PACK 
.90 GUARANTEE TEN PERCENT COMMISSION 
STOP ALSO 5 CARS CRATES G FAVA FRUIT COM- 
PANY, BALTIMORE, MARYLAND BOTH VERY 
GOOD HOUSES SHOULD WE PLACE FEW MORE 
CARS OTHER MARKETS SUGGEST GIVING REAL 
GOOD QUALITY AND PACK SATISFIED THEIR 
SERVICE WILL PLEASE YOU.” 


8. On April 29, 1957, at 2:27 p.m., Valley sent to M & C 
Produce Co. the following telegram: 
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“REFONE CONFIRMED 10 CARS CELLO PACK 
CARROTS SHIPMENTS CAR DAILY OR EVERY 
OTHER DAY STARTING TOMORROW OR WEDNES- 
DAR 2.00 GUARANTEE FOB ALSO 5 CARS SAX 
JUMBO PLACED PACK 90 CENTS GUARANTEE 
CELLOS WERE PACKED UNDER ROYALTY BRAND 
THIS DEAL WITH ROYAL FARMS HOLTVILLE CAL- 
IFORNIA PROTECTING OUR BROKERAGE $35.00 
CAR ON ACCOUNT OF SALES SHIPPER NEEDS 
MONEY AND WOULD LIKE TO HAVE AIR MAIL 
CHECKS AGREED AIR MAIL INVOICES AND 
BLADINGS STOP COULD PLACE MANY MORE 
CARS BUT REFUSE TO MAKE ANY MORE DEALS 
STOP MORE RAIN PREDICTED IN VALLEY.” 


9. On April 29, 1957, at 2:32 p.m., Valley sent to G. Fava 
Fruit Co. the following telegram: 


“CONFIRM FIVE CARS ROYALTY BRAND CELLO 
PACK CARROTS WITH ROYAL FARMS HOLTVILLE 
CALIFORNIA BASIS 2.00 FOB ICEX GUARANTEE 
HANDLE CONSIGNMENT PROTECT OUR BROKER- 
AGE ON ACCOUNT OF SALES. SHIPMENTS CAR 
DAILY OR EVERY OTHER DAY. SHIPPER NEEDS 
MONEY APPRECIATE AIR MAILING CHECKS. 
REQUESTED AIR MAIL BLADINGS AND IN- 
VOICES” 


10. On April 30, 1957, at 8:50 a.m., Royal Farms sent to 
Valley the following telegram: 


“REFERENCE WIRE QUALITY OF CARROTS NOT 
SUITABLE FOR YOUR PROPOSED DEAL UNABLE 
TO ACCEPT YOUR DEAL AT PRESENT TIME” 


11. On April 28, 1957, it was known to both Valley and to 
Royal Farms that because of heavy rains in Texas that prevented 
harvest of the Texas carrot crop, the price of carrots produced in 
the Imperial Valley of California was likely to rise substantially 
within the next several days. 


12. The formal complaint in each of these actions was filed 
within the 9-month period after the alleged cause of action 
accrued. 
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CONCLUSIONS 


The principal issue in all of these cases is an issue of fact, 
that is, whether Royal Farms authorized Valley to arrange for 
the consignment of 10 cars of cello and 5 cars of sacked carrots 
to M & C, and 5 cars of cello carrots to Fava. Inasmuch as M & C 
has also named Valley as a respondent there is the further issue 
as to the liability of Valley if it is determined that Valley was 
acting without authority from Royal Farms in making the agree- 
ment with M & C. 

As to Valley’s authority to negotiate the agreements with M & C 
and Fava there is conflicting testimony. Max Rothstein, president 
of Valley, testified by way of deposition that he had a telephone 
conversation with Edward Maljan on April 28, 1957, during 
which it was agreed that Rothstein would place 20 cars of carrots 
with commission merchants on the basis of a $2 per crate guaran- 
tee on the cello packed carrots and 90¢ per sack on the sacked 
carrots, the commission merchants to receive 10 percent com- 
mission on the gross sales and the consignee to pay Valley a 
brokerage of $35 per car, which amount would be deducted from 
the account sales submitted to Royal Farms. Rothstein was in- 
troduced to Maljan by Harold Schoenberg, a person with whom 
Maljan had carried on financial dealings in the past. 

Maljan’s testimony given at the hearing is that he was called 
on a Sunday evening by Schoenberg who introduced him to 
Rothstein stating that Rothstein was anxious to buy or sell car- 
rots. Maljan stated that he was asked by Rothstein if he wished 
to enter into a carrot deal and that he told Rothstein that he did 
if he (Rothstein) could put something together. Maljan was 
positive in his testimony that he did not authorize Rothstein to 
make the agreements with Fava or with M & C and that Rothstein 
was “to let me know what he could put together, if anything in 
the form of a proposal...” Maljan further testified that minimum 
prices were not discussed, but that the $2 and the 90¢ figures 
were mentioned by him as his costs. 

While Rothstein states that he talked to Maljan on the telephone 
subsequent to confirming the transactions with Fava and M & C 
and that Maljan told him that he was breaking out a new field 
on Wednesday, this is denied by Maljan. The telegram dated 
April 29 to Royal Farms from Valley is the next word which 
Maljan says he heard from Valley. This was received on the 
29th and the following day at 8:45 in the morning, Maljan’s 
sales manager telegraphed Valley that the quality of the carrots 
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was not suitable for Valley’s proposed deal and that Royal Farms 
was unable to accept Valley’s deal at the time. There are a number 
of questions that arise in connection with the telegram sent by 
Royal Farms. First, if it was understood between Maljan and 
Rothstein that any deal that Rothstein “got together” had to be 
submitted to Maljan for approval before it was effective, why 
was the statement made that the quality of the carrots was not 
suitable for Valley’s deal? Maljan’s explanation was that the 
telegram was sent by his sales manager and that he did not know 
why the quality excuse was used; that he told his sales manager 
to wire Valley and decline the offer. 

Throughout the hearing Maljan took the position that such an 
agreement as Rothstein contends was made would have been so 
unprofitable under the circumstance that the nature of the agree- 
ment itself establishes the unlikeliness of its having been made. 
He pointed out that the market was rising at the time of his 
conversation with Rothstein; that he was aware of the heavy 
rains in Texas and that this would result in substantially in- 
creased demands for California carrots; that even before and 
at the time of the supposed agreement he was selling cello packed 
carrots for $2.25 and $2.35 per crate, and sacked carrots for 
$1.00 and $1.10 per sack and paying no commission on these 
sales. 

It is true that the transactions with Fava and M & C through 
Valley were to be consignment transactions and that Maljan 
would have received whatever the carrots brought on the eastern 
markets. It is also true, however, that Maljan would have had 
to pay commissions on these sales and as was pointed out at the 
hearing, these commissions would have amounted to almost 
$6,000 on the 20 cars of carrots. The reparation sought to be 
recovered from Royal Farms by the three complainants, all of 
which consists of commissions for sales on consignment, is 
$5,445.92. Maljan insists that he would never have made an 
agreement for the sale of his carrots involving the payment of 
such sums as commissions when the carrots could be sold at 
point of origin without paying them. All of these facts raise 
doubts that Maljan ever authorized Valley to negotiate the trans- 
actions with Fava and M & C. 


It is a well established rule of evidence that agency cannot 
be established solely by the declarations of the agent. The Depart- 
ment has held on numerous occasions that it is the acts and 
conduct of the principal and not the agent that must be relied 











424 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 18 A.D. 417 


upon to show the existence of an agency relationship. R. F. 
Fleischer v. Ernest E. Fadler Co., et al., 6 A.D. 357, 362; Schoen- 
berg v. McDow & Co., et al., 14 A.D. 380, 387; Restatement of the 
Law of Agency, Section 182. In the case of Litchfield v. Green, 
43 Arizona 509, 33 P. 2d 290 (1934), the court stated: 


“Tt is axiomatic in the law of agency that no one can become 
an agent of another except by the will of the principal .. . 
the agent can not create in himself an authority to do a 
particular act by its performance; and the authority of an 
agent can not be provided by his own statement that it is 


such.” 
The court goes on to say that agency “may only be established by 
tracing it to its source in some word or act of the alleged prin- 
cipal.” 

As a basis for a finding of liability on the part of Royal Farms, 
the burden is on the complainants to establish the agency relation- 
ship between Valley and Royal Farms. The only evidence of this 
agency is the statements of Rothstein, Valley’s president. The 
agency is denied by Maljan, and the circumstances existent at 
the time of the conversation between Rothstein and Maljan cast 
considerable doubt that an agency relationship was established 
whereby Maljan authorized Valley to place carrots with com- 
mission merchants on a consignment basis. It is, therefore, con- 
cluded that all of the complainants have failed to acquit them- 
selves of their burden to establish the agency relationship between 
Valley and Royal Farms. As to Royal Farms, the complaints of 
Fava, M & C, and Valley should be dismissed. 

There remains for consideration the question of Valley’s lia- 
bility to M & C. Respondent Valley failed to file an answer to 
the complaint filed by M & C. Under section 47.8(c) of the 
rules of practice (7 CFR 47.8(c)), failure to file an answer 
constitutes an admission of the facts alleged in the complaint. 
The “facts” thus admitted are that Valley, acting as a broker, 
consummated a contract between complainant and Royal Farms 
whereby Royal Farms was to ship carrots to complainant for 
handling on consignment; that Valley confirmed the contract; 
that Royal Farms made no deliveries; and that by reason of the 
failure of respondents (Valley and Royal Farms) to make de- 
liveries complainant suffered damages, which remain due and 
owing by both respondents, in the amount of $3,434.37. No cause 
of action is thereby stated against Valley. While M & C alleged 
that Valley failed to make deliveries, there is no allegation of 
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any agreement under which Valley would be obligated to make 
deliveries. There is no allegation that Valley acted without 
authority in confirming the alleged contract between M & C and 
Royal farms; to the contrary, M & C has consistently urged that 
Valley was authorized by Royal Farms to make the alleged con- 
tract. On the record before us, the complaint of M & C against 
Valley should be dismissed. 


ORDER 


[he complaints in PACA Docket Nos. 7106, 7112, and 7113 are 
rereby dismissed. 
Copies hereof shall be served upon the parties. 


(No. 5894) 


H. J. PEMBERTON v. CR PRODUCE COMPANY, INC. PACA Docket 
No. 7538. Decided April 21, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presidini Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed on February 2, 1959. Complainant 
seeks an award of reparation in the amount of $2,341.23, which 
is alleged to be due in connection with a truckload of citrus fruit 
sold by complainant to respondent on or about November 20, 
1958. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on February 11, 1959. On 
that same date a copy of the formal complaint and a copy of 
the report of investigation were served upon respondent. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
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47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respondent 
has not filed an answer. The issuance of an order is, therefore, 
authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant is an individual, Harrison J. Pemberton, 
doing business as H. J. Pemberton, whose address is P. O. Box 
2174, Ellinor Village Station, Ormond Beach, Florida. 

2. Respondent, CR Produce Company, Inc., is a corporation 
whose address is P. O. Box 991, Binghamton, New York. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 

3. On or about November 20, 1958, in the course of interstate 
commerce, complainant sold to respondent a truckload of citrus 
fruit for $1,887.48 f.o.b. shipping point in the State of Florida, 
plus prepaid freight charges of $431.25 and icing charges en- 
route of $22.50. 

4. On or about November 20, 1958, complainant shipped citrus 
fruit meeting the specifications of the contract from loading point 
in the State of Florida to respondent at Binghamton, New York. 
Respondent accepted the shipment. 

5. The total purchase price of the truckload of citrus fruit, 
including prepaid freight and icing charges, is $2,341.23. No 
part of this amount has been paid by respondent to complainant. 

6. The formal complaint was filed on February 2, 1959, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the total amount 
due in connection with the sale of the truckload of citrus fruit is 
in violation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $2,341.23, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,341.28, with interest there- 
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on at the rate of 5 percent per annum from December 1, 1958, 
until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5895) 


AROOSTOOK GROWERS, INC. v. CR PRODUCE COMPANY, INC. PACA 
Docket No. 7535. Decided April 22, 1959. 


Rejection Without Reasonable Cause— 
Damages—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Mr. Floyd L. Harding, of Presque Isle, Maine, for complainant. Mr. A. D. 
McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed on January 23, 1959. Complainant, 
as assignee of Totman Potato Co., seeks an award of reparation 
in the amount of $187.50, which is alleged to be the damages 
sustained due to respondent’s unjustified rejection of a carload 
of potatoes, sold by Totman Potato Co. to respondent on or about 
December 3, 1958. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on February 9, 1959. A copy 
of the formal complaint and a copy of the report of investigation 
were served upon respondent on February 10, 1959. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute an admission of the facts alleged in the complaint. 
Notwithstanding such notice, respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 
procedure. 
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FINDINGS OF FACT 


1. Complainant, Aroostook Growers Inc., is a corporation 
whose address is Post Office Box 389, Presque Isle, Maine. 

2. Respondent, CR Produce Company, Inc., is a corporation 
whose address is Post Office Box 991, Binghamton, New York. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 

3. On or about December 3, 1958, in the course of interstate 
commerce, complainant, as broker, negotiated the sale by Totman 
Potato Co. to respondent of a carload of potatoes packed in 
50-pound bags. The quantity and commodities involved and 
the applicable prices delivered Binghamton, New York are as 
follows: 


No. of Bags Commodity Price Price 
Unit Total 


300 Russet Burbanks $1.46 $438.00 
400 Chefs 1.31 524.00 
300 Katahdins 1.0814 325.50 


Total $1,287.50 — 


4. On or about December 6, 1958, Totman Potato Co. shipped 
potatoes meeting the specifications of the contract in Car MDT 
10709 from Caribou, Maine, to respondent at Binghamton, New 
York. The shipment moved under advise billing with draft 
attached. Upon arrival of the potatoes at Binghamton, New 
York, respondent advised complainant it was unable to pay the 
draft and take delivery of the potatoes. 

5. Following rejection of the carload of potatoes by respond- 
ent, complainant resold the potatoes for Totman Potato Co. to 
Joseph Notarianni & Co., Binghamton, New York, for a total 
delivered price of $1,100. This amount is $187.50 less than the 
contract price which respondent agreed to pay. 

6. On January 15, 1959, Totman Potato Co. of Caribou, Maine, 
assigned and transferred, in writing all its right, title and in- 
terest in and to the claim involved in this proceeding to com- 
plainant Aroostook Growers, Inc. 

7. No part of the loss of $187.50 has been paid by respondent 
to complainant or the assignor. 

8. The formal complaint was filed on January 23, 1959, which 
was within 9 months after the cause of action accrued. 
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CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c) ). 

Respondent’s rejection of the carload of potatoes was without 
reasonable cause in violation of section 2 of the act. Following 
the rejection the potatoes were promtply and properly resold. 
The loss sustained was $187.50. Complainant should be awarded 
reparation in the amount of $187.50, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $187.50, with interest thereon 
at the rate of 5 percent per annum from January 1, 1959, until 
paid. 

The facts and circumstances shall be published. 


Copies hereof shall be served upon the parties. 


(No. 5896) 


FERRIS G. TALMAGE v. H. L. JOHNSON. PACA Docket No. 7539. 
Decided April 22, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Mr. Henry Ader McCarthy, of East Hampton, New York, for complainant. 
Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed on October 22, 1958. Complainant 
seeks an award of reparation in the amount of $6,037.18, which 
is alleged to be the total purchase price of nine lots of potatoes 
sold by complainant to respondent during April and May 1958. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon re- 
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spondent on February 14, 1959. A copy of the report of in- 
vestigation was served upon complainant on February 16, 1959. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respond- 
ent has not filed an answer. The issuance of an order is, there- 
fore, authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant is an individual, Ferris G. Talmage, whose 
address is Post Office Box 98, East Hampton, L. I., New York. 

2. Respondent is a partnership composed of Harold L. Johnson 
and Willard G. Johnson, doing business as H. L. Johnson, whose 
address is 4153 Four Pole Road, Huntington, West Virginia. At 
the time of the transactions involved herein, respondent was 
licensed under the act. 

38. During April and May 1958, in the course of interstate 
commerce, complainant sold to respondent nine lots of potatoes 
in 50-pound bags f.o.b. loading points in the State of New York. 
The dates of sale, the quantities involved and the applicable prices 
are as follows: 


Grade and Unit Total 

Date No. of Bags Size Price Price 

4/8 450 US. 1 $1.825 $ 821.25 
Size A 

4/8 250 Pickouts 1.25 312.50 

4/13 543 US. 1 1.825 990.98 
Size A 

4/13 207 Pickouts 1.25 258.75 

4/21 (rae iS. 1.60 1,163.20 
Size A 

4/21 23 Pickouts 1.00 23.00 

5/3 700 US. 1 1.95 cwt. 682.50 
Size A 

5/9 700 US. 1 1.25 875.00 
Size A 

5/9 700 US. 1 1.30 910.00 
Size A 


Total $6,037.18 
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4. During April and May 1958, complainant shipped from 
loading points in the State of New York to respondent in Hunting- 
ton, West Virginia, potatoes meeting the specifications of the 
contracts. 

5. The total purchase price of the nine lots of the potatoes is 
$6,037.18, no part of which has been paid by respondent to com- 
plainant. 

6. The formal complaint was filed on October 22, 1958, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of the 
facts alleged in the complaint, as provided in the rules of practice 
(7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the total purchase 
price for the nine lots of potatoes is in violation of section 2 of the 
act. Complainant should be awarded reparation in the amount of 
$6,037.18, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $6,037.18, with interest thereon 
at the rate of 5 percent per annum from June 1, 1958, until paid. 


The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 


(No. 5897) 


In re SALVATORE D’ESPOSITO. PACA Docket No. 7509. Decided 
April 24, 1959. 


Application for License Denied 


It is concluded that respondent is unfit to engage in the business of a com- 
mission merchant, dealer or broker under the act and his application for 
a license is denied. 

Mr. John C. Chernauskas, for complainant. Mr. Will Rogers, Hearing Ex- 
aminer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.). On 
January 24, 1959, Salvatore D’Esposito applied to the Regulatory 
Branch, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture, for a license 
under the act as a commission merchant, dealer or broker to 
engage in the business of handling fresh and frozen fruits 
and vegetables in interstate and foreign commerce. On February 
19, 1959, the Deputy Director, Fruit and Vegetable Division, 
filed a notice to show cause why a license should not be denied to 
respondent because of past actions of the character prohibited 
by the act. A copy of the complaint and a copy of the rules of 
practice were served upon respondent February 21, 1959. 

At the time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed within 20 days 
after service in accordance with section 47.30 of the rules of 
practice (7 CFR 47.30). Such section provides that failure to 
file an answer constitutes an admission of the facts alleged in the 
complaint and, in effect, a waiver of hearing. Notwithstanding 
such notice respondent has failed to file an answer. The matter 
was referred to Will Rogers, Hearing Examiner, Office of Hearing 
Examiners, United States Department of Agriculture, for the 
preparation of a report without further investigation or hearing 
pursuant to section 47.30(c) of the rules of practice. On March 
26, 1959, the hearing examiner filed a report containing proposed 
findings of fact and conclusions and recommending that the ap- 
plication for a license be denied. No exceptions were filed to 
the hearing examiner’s report. 


FINDINGS OF FACT 


1. Respondent, Salvatore D’Esposito, is an individual whose 
business address is Columbia State Farmers Market, Columbia, 
South Carolina. 

2. On September 17, 19438, license No. 85982 was issued to 
respondent under the act authorizing him to do business as Nep- 
tune Farmers Market. This license was renewed annually in 
1944, 1945, and 1946, and terminated September 17, 1947. 

38. On April 23, 1948, subsequent to the termination of respond- 
ent’s license, a reparation award was issued against respondent 
in favor of the Philadelphia Produce Credit & Collection Bureau 
for violations of section 2 of the act which occurred in 1947 while 
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respondent’s license was in effect. This reparation award, amount- 
ing to $662.50 plus interest, remains unpaid. 

4. On or about September 1, 1954, respondent purchased and 
received from James C. Thomas, Plymouth, Pennsylvania, one 
lot of tomatoes in interstate commerce at the agreed purchase 
price of $582.40. In paying for the tomatoes respondent gave 
Thomas $450 in cash and a personal check in the amount of 
$132.40. The check was subsequently dishonored by the bank. 
There remains due and owing Thomas by respondent the sum 
of $132.40, which amount respondent has failed and refused to 
pay. 

5. On or about August 7, 1953, respondent purchased and 
received from Langenfelder, Burton & Class, Baltimore, Mary- 
land, a truckload of watermelons in interstate commerce at the 
agreed purchase price of $184.25. Respondent issued to the 
seller, in payment for the watermelons, a check in the amount of 
the purchase price. This check was subsequently dishonored 
by the bank. There remains due and owing to seller by respondent 
the sum of $184.25, which amount respondent has failed and 
refused to pay. 


6. Respondent and R. L. Brand, Glennville, Georgia, entered 
into a joint account agreement in 1958 whereby Brand was to 
grow, pick, crate, and pack tomatoes, and respondent was to 
furnish boxes, pay the freight, and sell the tomatoes. Brand 
shipped, in interstate commerce, a truckload of tomatoes on each 
of the days June 27 and 30, 1958, from Tatnall County, Georgia, 
to respondent at Columbia, South Carolina. Respondent sold 
the tomatoes in Columbia, South Carolina, and also in the State 
of New Jersey. Respondent has failed to render an accounting 
to R. L. Brand or to remit to Brand the latter’s share of the pro- 
ceeds of the sales pursuant to their joint account agreement. 


CONCLUSIONS 


The failure and refusal of respondent to pay promptly and in 
full for perishable agricultural commodities purchased in inter- 
state commerce, and to account for and remit joint account pro- 
ceeds, as set forth in Finding of Fact 6, constitute violations of 
section 2 of the act (7 U.S.C. 499b) and also practices of the 
character prohibited by the act for which an application for 
license may be refused under section 4(d) of the act. It is 
concluded that respondent is unfit to engage in the business of a 
commission merchant, dealer or broker under the act. Ac- 
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cordingly, the application for a license should be denied. See 
e.g., In re Jack L. Mazo and Morton Mazo d/b/a Mazo Brothers, 
17 A.D. 1046 (1958) ; In re Luke W. Henson, 16 A.D. 645 (1957). 































ORDER 


Respondent’s application for a license is denied. 
The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 


(No. 5898) 


P. L. ECHOLS v. INDEPENDENT FRUIT COMPANY. PACA Docket 
No. 7510. Decided April 27, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Mr. John H. Carter, of Anna, Illinois, for iomplainant. Mr. A. D. McCollum, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed on November 20, 1958. Com- 
plainant seeks an award of reparation in the amount of $1,577.35, 
which is alleged to be the total purchase price of two lots of 
vegetables, including brokerage, sold by complainant to respond- 
ent during September and October 1958, plus cartage on a prior 
load. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on January 12, 1959. A copy of the report of in- 
vestigation was served upon complainant on January 13, 1959. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after service and that, in accordance with section 47.8 (c) 
of the rules of practice, failure to file an answer would constitute 
a waiver of oral hearing and an admission of the facts alleged in 
the complaint. Notwithstanding such notice, respondent has 
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not filed an answer. The issuance of an order is, therefore, au- 
thorized without further procedure. 


FINDINGS OF FACT 


1. Complainant is an individual, P. L. Echols, whose address 
is Anna, Illinois. 

2. Respondent is an individual, Eugene L. Abadie, trading as 
Independent Fruit Company, whose address is 37 and 38 French 
Market Place, New Orleans, Louisiana. At the time of the 
transactions complained of herein, respondent was licensed under 
the act. 

3. On or about September 29, 1958, in the course of interstate 
commerce, complainant sold to respondent 516 packages of cauli- 
flower, celery, cabbage, peppers, and beans, for an aggregate price 
of $665.75, plus brokerage of $51.60, or for a total amount of 
$717.35. 

4. On September 29, 1958, vegetables meeting the specifica- 
tions of the contract were shipped by truck from Benton Harbor, 
Michigan, to respondent at New Orleans, Louisiana. Respondent 
received and accepted the vegetables. 

5. On October 6, 1958, in the course of interstate commerce, 
complainant sold to respondent 600 sacks of cabbage at 75 cents 
per sack, for an aggregate price of $450, plus brockerage of $60, 
or for a total amount of $510. 

6. On October 6, 1958, cabbage meeting the specifications of 
the contract was shipped by truck from Benton Harbor, Michigan, 
to respondent at New Orleans, Louisiana. Respondent received 
and accepted the cabbage. 

7. The total purchase price of the two lots of vegetables, in- 
cluding brokerage, is $1,227.35. No part of this sum has been 
paid by respondent to complainant. 

8. The formal complaint was filed on November 20, 1958, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Complainant in the formal complaint requests the issuance of 
an award of reparation in the total amount of $1,577.35, in- 
cluding $350 for alleged ‘‘cartage due complainant from another 
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load.” The complaint, the attached exhibits, and the report of 
investigation do not contain sufficient facts to establish that the 
transaction out of which the $350 arose is within the jurisdiction 
of the Secretary of Agriculture under the act. The jurisdiction 
of the Secretary extends only to transactions involving perishable 
agricultural commodities in interstate or foreign commerce. 
Furthermore, the act requires that a complaint be filed within 9 
months after the cause of action accrued. Accordingly, the claim 
for $350 may not be allowed. 

Respondent’s failure to pay to complainant the full amount due 
in connection with the purchase of the two lots of vegetables, in- 
cluding brokerage, is in violation of section 2 of the act. Com- 
plainant should be awarded reparation in the amount of $1,227.35, i 
with interest. 

ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,227.35, with interest there- 
on at the rate of 5 percent per annum from November 1, 1958, 
until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5899) 


DUER PRODUCE FARMS, INC. v. INDEPENDENT POTATO COMPANY, 
Inc PACA Docket No. 7169. Decided April 28, 1959. 


Proper Party—Burden of Proof—Dismissal 





Since complainant has not sustained the burden of proving that it is the 
proper party to bring this action against respondent, the complaint is 
dismissed. 


White, Raub and Forrey, of Indianapolis, Indiana, for complainant. Golbus 
and Golbus, of Chicago, Illinois, for respondent. Mr. Gilbert A. Horn, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. Sec. 499a et 
seq.). A formal complaint was filed on August 12, 1957, in 
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which it is alleged that complainant contracted to sell to respond- 
ent two truckloads of U.S. No. 1 potatoes for $2.80 per 50-pound 
sack, delivered Indianapolis, Indiana. It is alleged, further, 
that two loads of potatoes were delivered in accordance with the 
terms of the sale, but that respondent has paid for only one of 
the loads and has failed and refused to pay the sum of $1,679 
due on the other load. 

A copy of the complaint and a copy of the report of investiga- 
tion prepared by the Department were served on respondent on 
November 2, 1957. A copy of the report of investigation was 
served on complainant on November 1, 1957. Respondent’s answer 
and counterclaim were filed on November 20, 1957, and com- 
plainant’s reply to the counterclaim was filed on December 2, 
1957. 

Respondent denies having had any contractual dealings with 
complainant and states, further, that the potatoes delivered by 
complainant came from Painter, Virginia, whereas the potatoes 
respondent had contracted to buy were to have been North 
Carolina potatoes. Respondent states that the potatoes delivered 
by complainant, although accepted, were in a deteriorated and 
damaged condition, and not in accordance with the contract. 
Respondent alleges that the second truckload of potatoes as 
alleged in the complaint was late in arrival and the trucker refused 
to permit respondent to inspect the load at Indianapolis. Ac- 
cordingly, respondent rejected the second shipment. 

In its counterclaim respondent alleges that by reason of com- 
plainant’s failure to deliver potatoes meeting contract require- 
ments, respondent was damaged to the extent of one dollar per 
hundredweight, or a total of $730. 

An oral hearing was held at Indianapolis, Indiana, on May 27, 
1958. Both parties were represented by counsel. John J. Duer, 
Jr. testified for complainant and Vince Romano and Clarence 
Williams testified for respondent. Briefs were submitted by 
both parties. 


FINDINGS OF FACT 


1. Complainant, Duer Produce Farms, Inc., is a corporation 
whose post office address is Painter, Virginia. At the time of the 
transaction involved in this proceeding, complainant was not 
licensed under the act. 

2. Respondent, Independent Potato Company, Inc., is a cor- 
poration whose address is 4101 Massachusetts Avenue, Indian- 
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apolis, Indiana. At the time of the transaction involved in this 
proceeding, respondent was licensed under the act. 


3. On or about June 28, 1956, in the course of interstate com- 
merce, respondent bought three truckloads of U. S. No. 1, Size 
A potatoes from the Columbia Supply Company of Columbia, 
North Carolina, through the C. H. Robinson Company, a broker. 
The potatoes were to be shipped by the seller. One truck was to 
contain 100-pound sacks of potatoes at $5.50 per hundredweight 
and the other two trucks were to contain 50-pound sacks of 
potatoes at $5.60 per hundredweight, delivered Indianapolis, In- 
diana. The C. H. Robinson Company issued written confirma- 
tions of sale on each of the three truckloads to respondent. 

4. On or about June 28, 1956, complainant entered into an 
agreement with the Columbia Supply Company to ship two 
truckloads of U. S. No. 1, Size A potatoes from complainant’s 
farm at Painter, Virginia, to respondent at a price of $5.60 per 
hundredweight, delivered Indianapolis, Indiana. The potatoes 
were to be packed in 50-pound sacks and were to be shipped by 
the Columbia Supply Company. Complainant agreed to bill re- 
spondent directly for the shipments. 

5. On or about June 29, 1956, complainant shipped two truck- 
loads, each containing 730 fifty-pound sacks of U. S. No. 1, Size 
A potatoes, from its farm at Painter, Virginia, to respondent at 
Indianapolis, Indiana. The potatoes were shipped in trucks fur- 
nished by the Columbia Supply Company. 

6. The two truckloads arrived at respondent’s unloading dock 
on or about July 2, 1956, one arriving in the morning and the 
other in the afternoon. Respondent inspected the potatoes in 
each load and found some deteriorated potatoes and wet and 
spotted bags. Respondent called the Columbia Supply Company 
and, acting on their advice, proceeded to unload the potatoes but 
refused to pay the trucker his fee for freight, which amounted to 
$1 per hundredweight, or a total of $730. 


7. On or about June 30, 1956, the Columbia Supply Company 
shipped from Columbia, North Carolina, one truckload containing 
700 fifty-pound sacks of cobbler potatoes to respondent at In- 
dianapolis, Indiana. This truckload arrived at Indianapolis on 
or about July 3, 1956. The trucker refused to permit respondent 
to open or inspect the shipment unless the freight bills on all 
three truckloads were first paid. Respondent refused to accept 
the third truckload of potatoes on this basis. Accordingly, the 
trucker moved the load to Cincinnati, Ohio, where he sold it to 
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James Pearl] for $5 per hundredweight, or a total amount of 
$1,750. The trucker, the Miro Trucking Company of Cincinnati, 
Ohio, set off the freight bill of $1,294.02 against the proceeds of 
the resale of the potatoes, and holds the balance of $455.98 for 
the account of whom concerned. 

8. On or about June 30, 1956, the Columbia Supply Company 
issued an invoice to respondent in the amount of $1,575 for 
700 fifty-pound sacks of U. S. No. 1, Size A potatoes, which 
invoice respondent paid on or about July 19, 1956. 

9. On or about July 3, 1956, complainant issued an invoice to 
respondent for two truckloads, each containing 730 fifty-pound 
sacks of U.S. No. 1, Size A potatoes, for a total amount of $4,088 
less $730 freight. On or about July 19, 1956, respondent paid 
one-half of this invoice, or the amount of $1,679 and has failed 
and refused to pay the remainder of it. 

10. An informal complaint was filed on November 21, 1956, 
which was within 9 months after the alleged cause of action 


herein accrued. 
CONCLUSIONS 


The position of complainant in this proceeding appears to be 
as follows: that complainant entered into an agreement with 
Columbia Supply Company to ship two truckloads of potatoes to 
respondent; that pursuant to this agreement complainant shipped 
two truckloads of potatoes to respondent; and that respondent 
accepted both loads of potatoes but has paid for only one load, 
leaving due and owing to complainant from respondent the in- 
voice price of the other load. Respondent’s principal contention 
is that the potatoes were shipped pursuant to a contract which it 
had with Columbia Supply Co. and that since it had no contract 
with complainant, complainant has no standing to bring this 
action against respondent. 

It is undisputed that on June 28, 1956, C. H. Robinson, as 
broker, negotiated the sale of three truckloads of potatoes by 
Columbia Supply Company to respondent. That same day the 
broker issued a broker’s memorandum of sale for each of the 
three loads. They show respondent as buyer and Columbia Supply 
Company as seller. After these sales had been entered into, 
Columbia Supply Company discovered that it did not have suf- 
ficient potatoes on hand to fill the orders for all three loads. As 
a consequence, Columbia Supply Company entered into an agree- 
ment with complainant for the latter to ship two truckloads to 
respondent. The evidence does not show the nature of this trans- 
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action between complainant and Columbia Supply Company, but 
whether it was a sale or agency is not material in this proceeding. 


Although there was a dispute as to whether both of the loads 
referred to in the complaint were shipped by complainant or 
Columbia Supply Company, the evidence establishes that com- 
plainant was the shipper. 


Respondent accepted the two loads, paid complainant’s invoice 
for one load, and paid Columbia Supply Company for this second 
load. Complainant now seeks to recover from respondent the 
invoice price of this second load. 


In order for complainant to recover in this proceeding, it 
appears mandatory for complainant to establish privity of contract 
with respondent for the two truckloads of potatoes. Complain- 
ant does not contend that its right of action is based upon a con- 
tract with respondent separate and distinct from that between 
Columbia Supply Company and respondent, and the evidence 
would not support such a conclusion. It therefore follows that 
complainant’s rights in this matter, if any, must have arisen out 
of the contract between Columbia Supply Company and respond- 
ent. To claim under this contract, however, complainant must 
prove that by novation it was substituted as the seller in the place 
of Columbia Supply Company with respect to the one truckload 
not yet paid for. This requires proof of consent on the part of 
respondent as well as Columbia Supply Company. 


It is not contended that respondent was advised of the agree- 
ment between complainant and Columbia Supply Company on 
June 28, 1956, and the evidence fails to show that respondent 
received notice thereof. This is illustrated by the fact that on 
or about June 2, 1956, respondent complained to Columbia Sup- 
ply Company about the potatoes, not complainant. Apparently, 
Columbia Supply Company also considered that it was still the 
seller of all three loads after June 28, 1956, since it sent respond- 
ent the following telegram on June 30, 1956. 


“Three loads potatoes will be in Sunday Night Pay one 
dollar per hundred pounds freight on all three.” 


It might be argued that respondent acquiesced in the claimed 
substitution of complainant as seller because it paid complain- 
ant’s invoice for one load. Such acquiescence, however, would not 
carry over to the second load which was not paid for. Further- 
more, both complainant and respondent thought that this second 
load was shipped by Columbia Supply Company, so that there 
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could have been no implied acceptance by respondent of com- 
plainant as seller. 

Complainant had the burden of proving that it was the proper 
party to bring this action against respondent. It must be con- 
cluded that complainant has failed to sustain this burden. Since 
Columbia is not a party to this proceeding, we have no jurisdic- 
tion to consider complainant’s rights, if any, against Columbia 
Supply Company. The complaint is dismissed. For the same 
reason, the counterclaim must also be dismissed. 


ORDER 


The complaint and counterclaim are hereby dismissed. 
Copies hereof shall be served upon the parties. 


(No. 5900) 


Bic ‘““‘W” FARMS PACKING HOUSE, INC. v. ASSOCIATED GROCERS 
OF COLORADO, INC. PACA Docket No. 7147. Decided April 
1959. 


Agency Relationship—Dismissal 


On the basis of the record, it is concluded that complainant has failed to 
show that Meyers was the agent of respondent or that any contract 
was made between complainant and respondent. The complaint is dis- 
missed. 

Turner & Turner, of South Miami, Florida, for complainant. Mr. Seward R. 
Moore, of Minneapolis, Minnesota, for respondent. Mr. Rogers N. Robin- 
son, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed on August 21, 1957. Complainant 
seeks an award of reparation in the amount of $2,114.50, which 
is alleged to be the unpaid purchase price of a truckload of to- 
matoes sold in January 1957 by complainant to respondent As- 
sociated Grocers of Colorado, Inc., through respondent’s broker, 
M. J. Meyers, of Coral Gables, Florida. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
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respondent on September 26, 1957. <A copy of the report of 
investigation was served upon complainant on the same date. 

Respondent filed its answer on November 1, 1957, alleging that 
it purchased through a broker, C. H. Robinson, Inc., in Denver, 
two shipments of tomatoes from Jimmy Meyers, of Homestead, 
Florida, as follows: 


1. <A truckload on or about January 28, 1957, consisting 
of 500 60-pound wirebound crates, 65 per cent to be 
5 x 6 size, balance 6 x 6 size, at $4.50 per crate, f.o.b. 
shipping point, to be delivered to Denver, Colorado, 
with a stop-off for partial delivery at Pueblo, Colo- 
rado; 

2. A rail car shipment on or about January 30, 1957, 
consisting of US one tomatoes 60-pound wire baskets 
6 x 6 size or larger, 50 per cent or more of 5 x 6s at 
$3.50 f.0.b. shipping point. 


Both shipments were allegedly confirmed by a Brokers Standard 
Memorandum of Sale issued by C. H. Robinson, Inc. to respond- 
ent as buyer and to M. J. Meyers as seller. It is further alleged 
that on the arrival of the truck shipment, Meyers agreed to a 
reduction in price on the truck shipment to $3.50 per crate, and 
that on the arrival of the rail shipment Meyers consented to an 
allowance of $400 on the carload due to quality deficiency. It 
is further alleged that before payment was made on the carload 
shipment, an invoice was received by respondent from complain- 
ant, but that M. J. Meyers thereafter authorized and instructed 
C. H. Robinson, Inc. to remit directly to complainant for the rail 
shipment and to deduct the $400 allowance from the payment 
made for the truck shipment. Respondent alleges that payment 
was then made directly to complainant for the rail car shipment 
and that C. H. Robinson, Inc. subsequently paid Meyers for the 
truck shipment after deduction of the $400 allowance and cer- 
tain brokerage charges due C. H. Robinson, Inc. from Meyers. 
It is respondent’s position that if Meyers was not the true owner 
of the produce, he had—with the knowledge, consent, acquiescense, 
and authority of complainant—represented himself either to be 
the owner or the agent of complainant, with authority to sell, deal 
in, dispose of, and collect for the goods. 

Respondent requested an oral hearing, which was held in 
Denver, Colorado, on June 25, 1958. Complainant’s evidence 
consisted of the depositions of J. D. Romero and Herman C. 
Rubin, Sales Manager and Office Manager, respectively, of com- 
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plainant, and the deposition of Fred S. Fishburn, General Manager 
of the Associated Grocers of Colorado, Inc. Respondent’s evidence 
consisted of oral testimony from Fred S. Fishburn, R. S. McGown, 
trucker, and Looe Baker, Denver Manager of C. H. Robinson, 
Inc., together with cross interrogatories answered by the witnesses 
for complainant. 


FINDINGS OF FACT 


1. Complainant, Big “W” Farms Packing House, Inc., is a 
corporation whose address is P. O. Box 787, Perrine, Florida. 

2. Respondent, Associated Grocers of Colorado, Inc., is a cor- 
poration whose address is 5151 Bannock Street, Denver, Colorado. 
At the time of this transaction, respondent was licensed under 
the act. 

38. On or about January 28, 1957, in the course of interstate 
commerce, respondent contracted to purchase from M. J. Meyers 
(now deceased), of Homestead, Florida, 500 60-pound wirebound 
crates of U. S. No. 1 tomatoes, 65% 5 x 6, balance 6 x 6, at $4.50 
per crate f.o.b. shipping point in Florida. This contract was 
negotiated by the brokerage firm of C. H. Robinson, Inc., at 
Denver, Colorado. 

4. On or about January 29, 1957, in the course of interstate 
commerce, Meyers contracted to purchase from complainant one 
truckload of U. S. No. 1 tomatoes in 60-pound wirebound crates 
consisting of 379 crates of size 5 x 6 at $4 per crate, and 171 
crates of size 6 x 6 at $3.50, or a total price of $2,114.50 f.o.b. 
shipping point in Florida. Meyers represented to complainant 
that he was purchasing the tomatoes as the agent of respondent. 

5. At the request of Meyers, complainant shipped tomatoes 
meeting the specifications of the contract of January 29, 1957, 
by truck, from complainant’s sheds in Florida to respondent, 
part of them being delivered to respondent at Pueblo, Colorado, 
and the balance to Denver, Colorado. 

6. On or about January 30, 1957, respondent requested Meyers 
to reduce the price of the truckload of tomatoes. Meyers agreed 
to reduce the price from $4.50 per crate to $3.50 per crate. 

7. On February 18, 1957, respondent received from com- 
plainant a telegram reading as follows: 


“OUR INVOICE 1295 AMOUNT 2114.50 AND INVOICE 
1329 AMOUNT 1530.80 PAST DUE WOULD APPRE- 
CIATE AIR MAILING OF CHECK PROMPTLY” 
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8. Complainant has received no payment in connection with 
the sale of the truckload of tomatoes. 

9. The formal complaint was filed on August 21, 1957, which 
was within 9 months after the alleged cause of action accrued. 


CONCLUSIONS 


The principal issue presented for decisicn in this proceeding 
is the relationship of M. J. “Jimmy” Meyers to complainant and 
respondent in connection with the disputed transaction—the sale 
of a truckload of tomatoes—which forms the basis of this action. 
Complainant alleges that this sale was made to respondent, with 
Meyers acting in the capacity of respondent’s agent. Respond- 
ent, on the other hand, alleges that it purchased the tomatoes 
from Meyers through a broker C. H. Robinson, Inc.; and that 
respondent regarded Meyers as the owner of the tomatoes, or 
the agent of complainant with authority to sell, deal in, dispose 
of and collect for the tomatoes. 

Complainant’s evidence tends to show that Meyers was known 
to be an agent for various nonresident purchasers of tomatoes 
and that he (Meyers) gave an oral order on January 28, 1957, 
on behalf of respondent for the truckload of tomatoes involved 
herein. The evidence further shows that the tomatoes were 
picked up by the truck driver upon instructions from Meyers, 
from sheds owned or under the control of complainant; that the 
shipment was delivered in part to respondent in Pueblo, Colorado, 
and that the balance was delivered in Denver, Colorado. Com- 
plainant contends that it sent invoice No. 1295, dated January 
29, 1957, to respondent within a day or two after the sale was 
made. There is no dispute but that on February 18, 1957, a tele- 
gram was sent by complainant and received by respondent, asking 
for payment in the near future of the sum of $2,114.50 set forth 
in this invoice, and the balance due under another one. No 
payment was received by complainant, however, for the truckload 
in question. 

Respondent’s evidence tends to show that Looe Baker, manager 
of the Denver branch of C. H. Robinson, Inc., dealt regularly 
with Meyers at this time and that on January 28, 1957, Baker 
called Meyers in Homestead, Florida, to obtain tomatoes on be- 
half of respondent. As a result of this conversation, a contract 
to sell was entered into between Meyers, the shipper, and re- 
spondent on January 28, 1957, calling for 500 crates of U. S. 
No. 1 tomatoes at $4.50 per crate, f.o.b. shipping point, shipment 
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to be made by truck on or about January 29, 1957. C. H. Robin- 
son, Inc. issued a Brokers Standard Memorandum of Sale in 
accordance with this contract, sending a copy to the shipper, 
Meyers, and a copy to respondent buyer, Associated Grocers of 
Colorado, Inc. This memorandum identified the seller as Meyers. 

According to the evidence presented by respondent, the toma- 
toes involved in this transaction were picked up by the trucker at 
the sheds of complainant at the direction of Meyers and were 
delivered, part in Pueblo and part in Denver, on or about 
February 2, as respondent desired. Respondent’s evidence tends 
to show also that respondent complained to Meyers with respect 
to the purchase price, due to a decline in the market that occurred 
at that time, and that Meyers agreed to reduce the price by 
$1 per crate. 

Respondent’s evidence also tends to show that on or about 
January 30, 1957, Baker, manager of the Denver branch of C. H. 
Robinson, Inc., communicated again with Meyers on behalf of 
respondent and negotiated a contract between Meyers, as shipper, 
and respondent, as buyer, for a rail car shipment of U. S. No. 1 
tomatoes at $3.50 per box or crate f.o.b. shipping point. This 
contract was similarly confirmed by a standard memorandum of 
sale in accordance with this agreement. This rail shipment 
arrived in Denver on or about February 7, 1957, at which time 
the buyer complained of the quality of the produce and Meyers 
apparently agreed to a $400 allowance on the car. 

At about this time, early in February, an invoice (No. 1329) 
was received by respondent from complainant covering the ship- 
ment received by rail. When this invoice was brought to Baker’s 
attention by respondent, Baker testified that he talked again to 
Meyers and was advised to make full payment for the carload 
directly to complainant. Full payment for this car was made 
by C. H. Robinson, Inc. to complainant by check dated February 
25, 1957. Baker testified that Meyers told him to pay him 
(Meyers) for the truckload, but to deduct the $400 which had 
been allowed on the rail shipment. 

The evidence further tends to show that on Feburary 20, 1957, 
C. H. Robinson, Inc. made payment for the truckload to Meyers 
of $1,324, by check, on behalf of respondent, after deducting the 
$400 allowed on the rail carload and certain brokerage charges 
due from Meyers to C. H. Robinson, Inc. Shortly after this, 
Meyers died. 

It is the contention of complainant that an invoice on the 
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truck shipment was mailed in the usual course of business to 
Associated Grocers, as was admittedly done on the car shipment, 
but receipt of the invoice on the truck shipment was denied by 
respondent’s witness, Fishburn. In any event, respondent ad- 
mitted receiving the telegram of February 18, 1957, from com- 
plainant asking for prompt payment, which was prior to the date 
when C. H. Robinson, Inc. purported to settle for the truckl@ad 
by the issuance of the check dated February 20, 1957, to Meyers, 
mentioned earlier. 


A review of all the evidence reveals that complainant’s claim 
against respondent is bottomed upon a well-established concept of 
agency, to wit: that a principal is liable for the acts of his agent 
committed within the scope of such agent’s authority. In relat- 
ing this concept to the circumstances of this case, complainant 
alleges—in substance—that Meyers was the agent of respondent; 
that Meyers, acting as such agent, negotiated the contract with 
complainant which resulted in the purchase by respondent of the 
truckload of tomatoes in dispute; that pursuant to the terms of 
such contract complainant delivered to respondent tomatoes meet- 
ing contract specifications, which tomatoes were accepted by 
respondent; that complainant thereafter invoiced respondent for 
the purchase price and later made request for payment, by wire, 
directly to respondent, but that respondent has failed to make 
such payment. Complainant does not deny respondent’s allega- 
tion that respondent paid the purchase price for the disputed 
shipment to Meyers, but does deny that respondent’s obligation 
for the purchase price of the tomatoes is extinguished, since pay- 
ment to respondent’s alleged agent (Meyers) is not payment to 
complainant, inasmuch as Meyers failed to remit to complainant. 
Thus respondent allegedly is still liable to complainant for the 
purchase price of the truckload of tomatoes, but has the right 
to look to the estate of Meyers, now deceased, for damages for 
Meyers’ failure to act toward his principal (respondent here) in 
accordance with the duties imposed by the agency which existed 
between the two. 


It is obvious that the validity of complainant’s position depends 
upon proof of the agency relationship which allegedly existed 
between respondent and Meyers. As the party asserting such 
relationship, the burden rests upon complainant to prove such 
an agency by a preponderance of the evidence. In this connection 
complainant, through the deposition testimony of its Sales Man- 
ager, Herman C. Rubin, testified that it was approached by 
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Meyers; that Meyers represented himself to be the agent of 
respondent; and that in this capacity Meyers ordered the toma- 
toes which are the subject of this dispute. 


Complainant has offered no proof of Meyers’ alleged authority 
to act as agent for respondent in these transactions with com- 
plainant, other than Meyers’ own statement to that effect. It 
has been held that an agency cannot be established solely by 
declarations of the supposed agent. Milton Schoenburg v. J. C. 
McDow & Co., Reliance Fruit & Produce, Inc., and Seun Brothers, 
Inc., 14 A.D. 380 (1955). 


Proceeding further to consider complainant’s allegation that 
respondent was put on notice of its (complainant’s) interest in 
the tomatoes by receipt of the invoice (No. 1329) pertaining to 
the carload and by receipt of the telegram of February 18, 1957, 
we must again disagree with complainant’s logic. If we consider 
the contract between respondent and Meyers at the time that it 
was made we realize—and complainant does not deny—that 
Meyers was the only seller that respondent knew. This is re- 
flected by the memorandums of sale subsequently issued by C. H. 
Robinson, Inc., naming Meyers as the seller for both the carload 
and the truckload of tomatoes. Respondent presents evidence, 
uncontradicted by complainant, that at this time it was agreed that 
Meyers was to arrange both for the billing and for the methods 
of payments on the two shipments. This agreement is lent sub- 
stance by the fact that subsequently—upon receipt of the carload 
invoice from complainant—respondent, through its agent, C. H. 
Robinson, Inc., contacted Meyers and was told to pay complain- 
ant for the carload (complainant’s invoice No. 1329), which was 
done. In the light of the undisputed agreement that Meyers was 
to arrange for the invoicing of the produce, the only notice or 
information conveyed to respondent by the receipt of the invoice 
was the name of the shipper. Therefore, in the light of the 
fact that no negotiations were ever had with any person other 
than Meyers respecting the tomatoes, and in consideration of 
the fact that Meyers granted price reductions on the shipments 
without consulting any other person, we conclude that respondent 
was not on notice as to the nature or existence of any proprietary 
interest complainant might have had in the shipments. Nor 
do the contents of the wire of February 18, 1957, dispatched by 
complainant to respondent, alter the picture for the reasons 
stated above. 

On the basis of the entire record, it is concluded that complain- 
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ant has failed to show that Meyers was the agent of respondent, 
or that any contract was made between complainant and re- 
spondent. It follows that the complaint should be dismissed. 


ORDER 


The complaint is dismissed. 
Copies of this order shall be served upon the parties. 


(No. 5901) 


DELAWARE PRODUCE GROWERS, INC. v. ALOI PRODUCE. PACA 
Docket No. 7561. Decided April 30, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Mr. Maurice A. Hartnett, III, of Dover, Delaware, for complainant. Mr. A. 
D, McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S. C. 499a et seq.). 
A formal complaint was filed on January 27, 1959. Complainant 
seeks an award of reparation in the amount of $1,437.50, which is 
alleged to be the total purchase price of two truckloads of potatoes 
sold by complainant to respondent during July and August, 1958. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on February 16, 1959. On 
that same date, a copy of the formal complaint and a copy of the 
report of investigation were served upon respondent. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further procedure. 





DELAWARE PRODUCE GROWERS v. ALOI PRODUCE 449 
Cite as 18 A.D. 448 


FINDINGS OF FACT 


1. Complainant, Delaware Produce Growers, Inc., is a cor- 
poration whose address is Post Office Box 47, Dover, Delaware. 


2. Respondent is a partnership composed of Nicholas T. Aloi, 
Frank J. Aloi and Richard C. Packard, doing business as Aloi 
Produce, whose address is Post Office Box 131, Cortland, New 
York. At the time of the transactions involved herein, respond- 
ent was licensed under the act. 

38. During July and August 1958, in the course of interstate 
commerce, complainant sold to respondent two truckloads of 
potatoes, one truckload on July 16, 1958 and the other truckload 
on August 1, 1958, for a total purchase price of $1,437.50. 


4. On or about the dates of sale, complainant shipped potatoes 
meeting requirements of the contracts from loading points in the 
State of Delaware to respondent at Cortland, New York. Re- 
spondent accepted the shipments of potatoes. 


5. The total purchase price of the two truckloads of potatoes 
is $1,437.50. No part of this amount has been paid by respondent 
to complainant. 


6. The formal complaint was filed on January 27, 1959, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the total purchase 
price of the two shipments of potatoes is in violation of section 2 
of the act. Complainant should be awarded reparation in the 
amount of $1,437.50, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $1,487.50, with interest thereon 
at the rate of 5 percent per annum from September 1, 1958, 
until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 5902) 


HELMS POTATO Co. v. DIVIN PRODUCE Co. PACA Docket No. 
7527. Decided April 30, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Mr. Jack W. Stark, of La Jara, Colorado, for complainant. Mr. A. D. McCol- 
lum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed on December 30, 1958. Complainant 
seeks an award of reparation in the amount of $1,056.10, which 
is alleged to be the total purchase price of two truckloads of 
potatoes sold by complainant to respondent during October, 1958. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on January 26, 1959. A 
copy of the formal complaint and a copy of the report of investiga- 
tion were served upon respondent on March 2, 1959. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respond- 
ent has not filed an answer. The issuance of an order is, there- 
fore, authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Clyde Helms, 
Jr., Clyde Helms, Sr., and Mark Helms, doing business as Helms 
Potato Co., whose address is R. R. #2, Alamosa, Colorado. 

2. Respondent, Lloyd Mike Divin, is an individual, doing busi- 
ness as Divin Produce Co., whose address is 410 Produce Terminal, 
San Antonio, Texas. At the time of the transactions involved 
herein, respondent was licensed under the act. 

3. During October 1958, in the course of interstate commerce, 
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complainant sold to respondent two truckloads of potatoes, one 
load on October 3 and one load on October 14, 1958, for a total 
purchase price of $1,056.10 f.o.b. Alamosa, Colorado. 

4. On or about the dates of sale, complainant shipped potatoes 
meeting the requirements of the contracts from loading point in 
the State of Colorado to respondent at San Antonio, Texas. Re- 
spondent accepted the shipments of potatoes. 

5. The total purchase price of the two loads of potatoes is 
$1,056.10. No part of this amount has been paid by respondent 
to complainant. 

6. The formal complaint was filed on December 30, 1958, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the total purchase 
price of the two shipments of potatoes is in violation of section 


2 of the act. Complainant should be awarded reparation in the 
amount of $1,056.10, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,056.10, with interest thereon 
at the rate of 5 percent per annum from November 1, 1958, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5903) 


D. M. ROTHMAN Co., INC. v. PETERSON’S BEANS—POTATOES. PACA 
Docket No. 7547. Decided April 30, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 
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Mr. Arthur Slavin, of New York, New York, for complainant. Mr. A. D. 
McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on July 24, 1958. The formal 
complaint was filed on January 20, 1959. Complainant seeks an 
award of reparation in the amount of $192.27, which is alleged 
to be due in connection with a carload of potatoes handled by 
complainant for respondent’s account during January 1958. 


A copy of the formal complaint and a copy of the report of in- 
vestigation prepared by the Department were served upon re- 
spondent on February 20, 1959. A copy of the report of investiga- 
tion prepared by the Department was served upon complainant 
on February 18, 1959. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after service and that, in accordance with section 47.8 (c) 
of the rules of practice, failure to file an answer would constitute 
an admission of the facts alleged in the complaint. Notwithstand- 
ing such notice, respondent has not filed an answer. The issuance 
of an order is, therefore, authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant, D. M. Rothman Co., Inc., is a corporation 
whose address is 170 Chambers Street, New York, New York. 

2. Respondent is an individual, J. C. Peterson, doing business 
as Peterson’s Beans—Potatoes, whose address is Post Office Box 
83, Scottsbluff, Nebraska. At the time of the transaction in- 
volved herein, respondent was licensed under the act. 


3. On or about January 17, 1958, in the course of interstate 
commerce, respondent shipped to complainant from Gering, 
Nebraska, 149 50-pound bags of U. S. No. 1, Size B potatoes and 
573 50-pound bags of U.S. No. 1, Size A potatoes, contained in car 
PFE 64311, to be handled for the account of respondent. At the 
time of shipment, respondent requested and received from com- 
plainant an accommodation advance of $900, to be repaid to 
complainant by respondent from the proceeds derived from the 
sale of the carload of potatoes. 
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4. Complainant received and accepted the potatoes upon ar- 
rival at New York, New York, and sold them for the account of 
respondent. 

5. On January 23, 1958, complainant rendered an accounting 
to respondent showing gross sales of $1,683.80, less deductions 
of $976.07, consisting of freight $645.84, sorting and inspection 
$3.50, cartage $136.81, handling $21.54, and commission $168.38, 
leaving net proceeds of $707.73. Against these net proceeds, 
complainant applied the accommodation advance of $900, leaving 
a deficit of $192.27. No part of this amount has been paid by 
respondent to complainant. 

6. The informal complaint was filed on July 24, 1958, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the deficit due in 
connection with the consigned carload of potatoes is in violation 
of section 2 of the act. Complainant should be awarded repara- 
tion in the amount of $192.27, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $192.27, with interest thereon 
at the rate of 5 percent per annum from February 1, 1958, until 
paid. 

The facts and circumstances shall be published. 


Copies hereof shall be served upon the parties. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 5904) 


PACA Docket No. 7431. Dismissed April 1, 1959, by Thomas J. 
Flavin, Judicial Officer. 
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(No. 5905) 


PACA Docket No. 7446. Dismissed April 1, 1959, by Thomas J. 
Flavin, Judicial Officer. 


(No. 5906) 


PACA Docket No. 7463. Dismissed April 15, 1959, by Thomas J. 
Flavin, Judicial Officer. 


(No. 5907) 


PACA Docket No. 7424. Dismissed April 28, 1959, by Thomas J. 
Flavin, Judicial Officer. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 


(No. 5908) 


FRUITCREST CORPORATION v. WESTCO PRODUCTS. PACA Docket 
No. 7108. Order issued April 16, 1959, by Thomas J. Flavin, 
Judicial Officer. 
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